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ONLINE ENTERTAINMENT AND COPYRIGHT
LAW: COMING SOON TO A DIGITAL DEVICE
NEAR YOU

TUESDAY, APRIL 3, 2001

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:06 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch,
Chairman of the Committee, presiding.

Present: Senators Hatch, DeWine, Brownback, Leahy, Feinstein,
Schumer, Durbin, and Cantwell.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Chairman HATCH. Good morning, and welcome to today’s hearing
entitled “Online Entertainment: Coming Soon to a Digital Device
Near You.” That is kind of a long title. There have been a number
of significant developments since the Committee’s hearings last
year on online entertainment and copyright law. Among many, let
me mention three:

First, the Ninth Circuit has ruled that at least as a preliminary
matter, Napster as we have known it cannot continue. For them,
as Mr. Henley might say, it has been “The End of the Innocence.”
Even Napster acknowledges that this is so. And in its alliance with
the forward-thinking Bertelsmann, Napster has pledged to reinvent
itself so that the technology and music fan community it has un-
leashed can work together in a way that respects copyright law and
the rights of creators. It has been suggested that this new Napster
can be online in June, or at the latest, July.

Second, MP3.com has settled its litigation with the large record
labels and publishers and yet, having paid damages and been
granted licenses to go forward, still cannot bring its service to the
public. As Ms. Morissette might question, isn’t it “Ironic™?

And, third, but by no means least, several significant market de-
velopments have been announced that seem to put us a step closer
to the “celestial jukebox.” One was reported in last Friday’s Wall
Street Journal that two of the five major labels, Vivendi-Universal
and Sony, were moving toward launching a consumer online service
called “Duet” which will bring their joint catalogs to consumers.
And the second, and even more significant, announcement was yes-
terday’s deal between three of the big labels—AOL Time Warner,
Bertelsmann, and EMI—and the independent music service pro-
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vider, Real networks, to bring a subscription music service to con-
sumers over the Internet.

Pro-competition marketplace solutions that provide for a signifi-
cant online offering of popular music delivered to consumers
through an entity not controlled by the labels has been the type of
positive synergy that I have long hoped to see. And I hope to learn
more about the details of these developments and to hear more
heartening information on this front. This Committee is here today,
and will continue in the future, to monitor these and related devel-
opments in our ongoing efforts to ensure that our intellectual prop-
erty laws keep pace with technology.

Technology has made our lives more convenient, but it has also
made us more impatient. When a consumer drives up to a gas
pump, she can insert her credit car, confirm that she has adequate
funds in her account, her account is debited, and the oil company’s
account is credited, the transaction is completed, the consumer is
thanked, and the tank is filled. All of this occurs within a matter
of seconds, and the transfer of sensitive financial data is done so
securely and with utter precision.

Now, while there are significant additional challenges in the con-
text of a product that is delivered wholly online, most consumers
think similar technological advances should allow them access to
the music and the movies they love whenever and wherever they
want it. I believe it can, and that it can do so in a way that re-
spects the rights of those who create the works we all want to
enjoy in this new way. Instant access to an infinite offering of per-
fectly performed creativity on a portable device the size of a pen,
or a phone, or in the car, or wherever I want it, without dragging
cases of CDs, is more than a new way of delivering the same prod-
uct. It is a transformation of our experience of entertainment and
poses a revolution in the businesses that have delivered it. And I
do appreciate the disconcerting panic that the uncertainty of new
icegh{lology might cause established businesses such as the record
abels.

But as a music lover, and as one who enjoys the best that human
creativity offers, I—and fans across this country—eagerly antici-
pate these technological transformations the future holds. That is
why we are here today. As inventor Charles Kettering admonished,
“We should all be concerned about the future, because we will have
to spend the rest of our lives there.” Artists, record labels, and
music fans.

The developments I mentioned have involved primarily enter-
tainment companies and technology companies. But as Mr. Henley
has pointed out, “there’s three sides to every story.” Today, we may
find there are even more sides than that. We have tried to broaden
the discussion beyond just the business entities that mediate the
primary relationship. We need to keep in mind in this process that
between the artist and the audience. We need to look to see what
the future of these various industries holds and how technology has
and will continue to change it.

When it comes to technology, I must admit, I try to avoid making
any predictions. Whenever I am tempted, I think back to the year
1927, when H.M. Warner of Warner Brothers said, “who the hell
wants to hear actors talk?” Or more recently in 1977, when Ken
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Olsen, the founder of Digital Equipment Corporation, said, “there
is no reason anyone would want a computer in their home.”

But what I can safely predict is that we will have no choice but
to embrace technology, and in order to do this properly, especially
as policymakers, we need to understand it. And that is precisely
why I am pleased to have such a large and distinguished group
here today sharing their thinking with us about these matters. As
many as are here, many were not able to participate because of
space and time constraints. We will include in the record many
statements from a number of artists and technology companies and
others. Joining us today are leaders in the entertainment and tech-
nology businesses, as well as consumer advocates and some of the
most distinguished creators of popular music. I look forward to
learning from each perspective presented today.

I will conclude by saying that some may feel about the road
ahead as Woody Allen expressed it: “We stand at a cross-roads, one
road leading to despair and hopelessness, and the other leading to
extinction, and I hope we have the wisdom to choose correctly.” He
has a way of putting things.

Well, I am optimistic that we will be able to choose the road that
embraces technology, respects the creativity of artists, and meets
the justifiably impatient demand of consumers. With apologies to
Ted Nugent, who, unfortunately, could not make it today, I do not
believe that we are riding a “Terminus Eldorado.” Rather, I like to
take the advice of Alanis Morissette, with whom I met this morn-
ing, who suggested on her last album that the appropriate response
to experience, even to experience we don’t particularly want, is a
resounding “Thank U.” I believe the road ahead is very exciting. I
do know some things about this, but I do not know precisely where
it leads, nor will I predict, but I can see some exciting possibilities.
And I look forward to exploring them with all of you today.

This is an important hearing. It can help to determine where we
are going in the future. And we have some of the most important
people on earth here today with regard to the issues involved, the
complex issues and the contradictory issues that are involved, and
we look forward to hearing from all of you.

Senator Leahy?

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman. When I see a crowd
}his size, I wonder whether you must be giving away something
Tee.

[Laughter.]

Senator LEAHY. I will just let that one float out there with no
editorial comment.

I am glad to see my friend Don Henley here. The last time we
were together it was a little bit quieter venue, but I am not going
to be photographing you here. We have the best photographers in
the country lined up here. I will let them do that.

Technology changes have become almost exponential in the last
few years. When I arrived in the Senate 26 years ago, Mr. Valenti
remembers I not only had hair but it was dark at that time. But
when I arrived here 26 years ago, I installed what was the latest
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technology—and I was the first Senator in the country ever to do
this—to make it easier for my constituents to contact me. That
technology was an 800 telephone line, the first Senator ever to
have done that. It was the latest and best technology.

Now, look at the difference. I still have the 800 number, but I
get a lot more e-mails from my constituents than I do telephone
calls. I get them day and night and so on. In fact, I get sometimes
more e-mail messages than the antiquated Senate computer system
is able to handle. And when the computer systems here in the Sen-
ate are temporarily shut down because of too much of a good thing,
we realize quickly how dependent we are on them.

Now, this Committee examined the challenges to the music in-
dustry posed by new online technologies at a hearing almost a year
ago. I am glad to see back before the Committee some of the same
witnesses who testified at last year’s hearing and to welcome the
other witnesses Senator Hatch has invited.

Music has been at the forefront of the online copyright battles,
but the issue raised by the deployment of new software applica-
tions and new online services have even broader implications for
other forms of copyrighted works.

For the copyright industry, to paraphrase a classic phrase from
a book I first read back in the third grade, one of my favorites, “It
is the best of times, it is the worst of times. It is the age of wisdom,
it is the age of foolishness.”

These are certainly good economic times for our copyright indus-
tries. Computer software, motion pictures, television programs,
music, publishing, other copyright-based industries have proven to
be a critical engine for our economy. According to one recent study,
American copyright industries accounted for almost 5 percent of
our gross domestic product. To put that in actual numbers, that is
over $450 billion. And employment in this sector grew more than
three times as fast as the remainder of the fast-growing U.S. econ-
omy.

In the same year, 1999, the U.S. copyright industry led all other
major industry sectors with over $79 billion in foreign sales and ex-
ports. That is more than the automobile, the car parts, the aircraft,
or the agricultural sector. That is a big change from when I came
to the Senate.

The growth of these industries has been good for American work-
ers. It has been good for our economy. And their continued success
depends on strong copyright laws and effective enforcement of
these laws.

Every year, the copyright industries lose billions of dollars in lost
revenue to hard goods piracy around the world. According to For-
ester Research, one pirated product is made for every three legiti-
mate ones. Think of that. A quarter of the products are pirated.

Now, understandably, especially in a digital age, software manu-
facturers, the record companies, the movie producers, the retailers,
whose business is selling licensed copies of these copyrighted
works, are concerned that the losses are going to accelerate as digi-
tal works are downloaded freely and without consideration to the
owners of these products.

Over the past years, Senator Hatch and I and others on the Judi-
ciary Committee have worked constructively and productively to-
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gether. We have tried to provide a legal framework to protect our
country’s intellectual property. We have worked hard to craft intel-
lectual property legislation that fulfills the promise of our Constitu-
tion, not simply to secure rights for authors and inventors, but do
it in a way that promotes the progress of science and the useful
arts.

Now, we also strive to ensure that copyright law protects fair use
and free speech and promotes consumer choice and technological
innovation.

Our past history has shown that oftentimes new technologies
may initially appear to trump intellectual property protection, but
in the end, they usually open new opportunities for artists and new
sources of revenue for the copyright owner and new choices for con-
sumers. I can understand how artists and writers can be worried.
I went on to a site—not Napster, I should point out—but I
downloaded Don Henley, I downloaded “Annabel,” “Damn It, Rose,”
“Everything Is Different Now,” “For My Wedding,” “Goodbye to a
River,” “Inside dJob,” “Miss Ghost,” “My Thanksgiving,” “Nobody
Else in the World But You,” and others. I picked those because
they are among my favorites. For Ms. Morissette, I saw, again,
ones I enjoy very much, “All I Really Want,” “Forgiven,” “Head
Over Feet,” “Ironic,” “Mary dJane,” “Perfect,” “Wake Up,” “You
Learn.” I am just looking at the computer here.

Now, most of those I have at home, the CDs that I bought at a
store and have enjoyed. I can imagine, though, probably some of
the calculations that are going on in your mind as I read down
these. But I am also reminded of the battles in the early 1980’s of
the videocassette recorder. As recently documented in the new
book, Digital Copyright, the motion picture industry initially pre-
dicted that the invention and marketing of the VCR would lead to
the destruction of the American television and motion picture in-
dustries. Indeed, a representative of the American Federation of
Television and Radio Artists told a Congressional Committee back
in 1982, that, “Unless we do something to ensure that the creators
of the material are not exploited by the electronics revolution, that
same revolution which will make it possible for almost every house-
hold to have an audio and video recorder will surely undermine,
cripple, and eventually wash away the very industries on which it
feeds and which provide employment for thousands of our citizens.”

As one commentator recently observed, “Both the motion picture
and television industries discovered that the videocassette recorder
generated new markets for prerecorded versions of their material.”
In fact, I don’t think there is a movie—and Mr. Valenti would know
this better than all of us—if there is a movie made today where
they don’t think what the after-sale aspects of video or DVD record-
ing might be.

I think the VCR’s history of success will repeat itself in this new
era. The copyright industries appear to have learned from this his-
tory. They are making efforts to develop new business models that
will flourish in the digital environment. We want to hear from en-
tertainment companies and online service providers and retailers
about what they are doing to provide legitimate sources of copy-
righted works online and what obstacles remain.
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Now, the courts have ruled on the application of copyright law
to Napster’s operation. There are additional court hearings in that
case next week. And whether I agree or disagree with what the
court is doing, this is not the place to relitigate that case or the
MP3.com case.

At our last hearing, each witness was asked about Congress’ role
here. Each witness then—and some of you are here today—stated
clearly that no Congressional action was wanted or needed and
that the marketplace was the right place to resolve these matters.

So I am going to be interested in hearing how the marketplace
is evolving, how we make the best of these times, but also how we
ensure those people who are such superb artists and writers and
performers are able to be compensated for their work, because as
much as I love new technology—I don’t think anybody else uses
new technology any more than I do up here, I don’t want Don Hen-
ley or Alanis Morissette or anybody else to not be able to continue
to produce because they are not being compensated for their work.

So let’s figure out how we do such things. I mean, how do we pro-
tect the genius of those who do this, but also the genius of those
who have designed everything from Napster to MP3.com. In other
words, how do we use the technology and balance the rights of all
creators of copyrighted works.

Thank you, Mr. Chairman.

Chairman HATCH. Thank you, Senator.

We have a long and distinguished list of witnesses today, and in
the interest of time, I will give the barest of introductions to each
witness before they begin each of their presentations.

On the first panel, we will hear first from Richard Parsons, who
is the co-chief operating officer of AOL Time Warner, one of the
world’s premier entertainment companies.

Jack Valenti is no stranger to this Committee as Chairman and
CEO of the Motion Picture Association of America. We certainly
welcome both of you here and look forward to hearing your testi-
mony.

Don Henley is a leading advocate for artists and is a world-re-
nowned writer and artist in his own right. I have a great deal of
respect for Don Henley, and we are very pleased to have you with
us.
Alanis Morissette is similarly one of the most popular artists in
the music industry and music business today, and it was really a
pleasure to get acquainted with you, Ms. Morissette. We are very
appreciative that you would take time to be with us.

Hank Barry, as you all know, is the interim CEO of Napster, the
music file exchange service, which has been some of the cause of
this excitement we have had around this over the last number of
years.

Steve Gottlieb is president of TVT Records, a large independent
record label. We are grateful to have both of you with us and look
forward to your testimony.

Ken Berry is president and CEO of EMI Recorded Music and
which, of course, is one of the premier companies in the business.
We appreciate you taking time to be with us, Mr. Berry.
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Gerald Kearby is president and CEO of Liquid Audio, an online
music delivery and technology company. Mr. Kearby, we are very
happy to have you here.

And, finally, no stranger to this Committee and someone who has
helped us through the years to understand some of these issues,
Hilary Rosen, who is president and CEO of the Recording Industry
Association of America. Ms. Rosen, as always, we look forward to
hearing your testimony.

We look forward to all of your presentations here today, and in
the interest of time, we would ask each of you to summarize your
presentations if you can and do it in as fast a summary as you can.

So we will start with you, Mr. Parsons, and go right across the
table.

STATEMENT OF RICHARD D. PARSONS, CO-CHIEF OPERATING
OFFICER, AOL TIME WARNER

Mr. PARSONS. Mr. Chairman and members of the Committee,
thank you very much and good morning. In view of the long list
of speakers, I will try to set an example, if not of eloquence then
at least of brevity. But even in the interest of brevity, let me not
forget good manners. Let me thank you, Mr. Chairman, for inviting
us here to speak today. And thank you also for the leadership that
you and Senator Leahy and the other members of this Committee
have provided in this area of not only superintending the rights of
copyright owners, but looking out for the interests of consumers as
we enter this digital age. We appreciate your thoughtful efforts in
trying to help shape public policy to protect both important inter-
ests.

Also, I would be remiss if I didn’t call out—this is a distinguished
panel, but just join you in expressing appreciation for two of the
members of the panel in particular: Don Henley and Alanis
Morissette. In our business it is complex and it is growing more so,
but we understand that at the core of the creative side of our busi-
ness is the creative genius of artists who make it go. It all starts
with them, and while on occasion—and you may hear some of it
today—we have internal fusses and feuds and family fights, these
are two artists who are associated with our labels, and we couldn’t
be prouder of them, and we want to acknowledge that we acknowl-
edge that at the end of the day it starts with their creative genius,
and the rest of us just kind of build on that.

So, with that, let me say that as co-chief operating officer of
AOL, I am in charge of what we refer to as our “content busi-
nesses.” Behind that somewhat sterile label are four of the world’s
most creatively dynamic enterprises: the Warner Music Group,
Warner Brothers Studio, New Line Cinema, and Time Warner
Trade Publishing.

Together, these businesses produce an extraordinary array of
movies, music, television programming, and books. Today they are
also grappling with the effects of digital media in general and the
Internet in particular, the very stuff which this hearing is intended
to address.

Now, I won’t try and explore all of the implications of the digital
revolution for our company or for our industry, both because I
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would be here all day if I tried and, more fundamentally, it is a
universe still evolving on a minute-to-minute basis.

Instead, let me offer three basic observations that I believe past
and present experience suggests might guide our way as we enter
the new digital age.

First, we know that the digital distribution of entertainment con-
tent is a real business and that it will grow exponentially going for-
ward. As my friend and partner in crime at AOL Time Warner Bob
Pittman puts it, “How often do you launch a business where you
know millions of consumers are already lined up and waiting for
your product?”

Because we recognize this, we also recognize that the digital age
presents a tremendous opportunity to our company to bring new
levels of convenience and choice to consumers, to develop new art-
ists, and to expand the market for creative content. Those compa-
nies that can meet these criteria and meet this challenge will suc-
ceed in the new digital marketplace. Those who can’t, won’t.

Second, we know that where there is no effective copyright pro-
tection, there are no creative enterprises, save those directed by
wealthy patrons or government. This is as true in the digital world
as it was in the analog one.

Quite simply, a vibrant, vital democratic culture can’t exist with-
out the legal right of individual artists and the enterprises that
nurture, develop, and distribute their work to direct how and
where it is to be used and to reap the rewards therefrom.

In the end, I think anyone who wants to be a part of a business
involving copyrighted material must respect the copyrights of oth-
ers, not merely out of respect for the law, but out of the simple re-
quirement of survival.

If the history of America’s economic success has taught the world
anything, it is the indispensable role of a system of law in creating
a marketplace where buyers, sellers, and producers can be certain
of their rights and responsibilities.

Like free governments, free markets are impossible to sustain
without the collective willingness to observe and enforce the legal
safeguards that ensure that the pursuit of happiness doesn’t de-
scend into mass piracy and anarchy.

As inconvenient as it may be for some, the legal right and moral
necessity of intellectual property protection can’t be conjured out of
existence by the wave of a digital wand. Either we abide by the
rule of law or we end up with chaos.

Third, when it comes to the shape, substance, and operation of
the digital marketplace, none of us knows what future format it
will take.

Put aside the logical absurdity of trying to write regulations for
an industry that doesn’t even exist yet, and consider what is the
best way to ensure that consumers get to decide in what form and
at what price they receive information and entertainment on digi-
tal networks.

The answer, I submit, is fairly simple: strong, market-drive com-
petition. Along with guaranteeing copyright protection, our shared
focus should be on fostering an environment that secures a market-
place in which consumers have an optimum array of different and
convenient choices for quality and value.
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Now, yesterday, as you mentioned, Senator, our companies took
a big step in that direction with the announcement of an agree-
ment to form something called MusicNet, which is a collaboration
between AOL Time Warner, RealNetworks, EMI, and Bertelsmann.
It is a breakthrough platform for online music subscription services
in both a safe, convenient, and lawful manner. This agreement ush-
ers in, we believe, the era of secure, convenient, interactive mass
music distribution that consumers demand that we want to pro-
vide. By licensing our music catalogues to MusicNet, we create new
outlets for our artists and for their work. By distributing a
MusicNet-powered subscription service on AOL, we can offer the
best interactive music experience for our online members, allowing
them to choose from a broad selection of different labels and art-
ists.

In conclusion, I would say that amid all the views you will hear
today, it is my hope we can reach consensus on these three facts:
digital distribution is here to stay; copyright is key to making it
fair for consumers and creators alike; and competition and con-
sumer choice are the way to ensure a continuing supply of high-
quality content at affordable prices.

Thank you very much.

[The prepared statement of Mr. Parsons follows:]

STATEMENT OF RICHARD D. PARSONS, AOL TIME WARNER

Chairman Hatch and the Members of this Committee, I'm Richard Parsons, Co-
Chief Operating Officer of AOL Time Warner, and I'm Grateful for the Chance to
appear here today.

In view of the long list of speakers, I'll try to set an example, if not of eloquence,
then of brevity.

As Co-Coo, I'm in charge of what we refer to as our “Content Businesses.” Behind
that somewhat sterile label are four of the world’s most creatively dynamic enter-
prises: Warner Music Group, Warner Bros. Studio, New line cinema and Time War-
ner Trade Publishing.

Together, they produce an extraordinary array of movies, music, television pro-
gramming and books. Today they are also grappling with the effects of digital media
in general and the internet in particular, the very issues this hearing is intended
to address.

The merger of AOL and Time Warner has put the timetable for change on hyper-
speed. I won’t try to explore all the implications for our company or industry, both
because I'd be here all day and, more fundamentally, It’s a universe still evolving
minute to minute.

Instead, let me offer three basic observations that, I believe, past and present ex-
perience tells us to be true.

First, we know that the digital distribution of entertainment content is a real
business and will grow exponentially. As my friend and partner Bob Pittman puts
it, “How often do you launch a business where you know millions of consumers are
lined up and waiting for your product?”

This is a tremendous opportunity to bring new levels of convenience and choice
to consumers, develop new artists and expand the market for creative content.
Those companies that can meet these criteria will succeed in the new digital mar-
ketplace; those who can’t, won’t.

Second, we know that where there’s no effective copyright protection, there are
no creative enterprises, except those directed by wealthy patrons or government.
This is as true in the digital world as it is in the analog one.

Quite simply, a vibrant, vital democratic culture can’t exist without the legal right
of individual artists and the enterprises that nurture, develop and distribute their
work to direct how and where it is used, and to reap the rewards.

In the end, I think, anyone who wants to be part of a business involving copy-
righted material must respect the copyrights of others, not merely out of respect for
the law, but out of the simple requirement of survival.
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If the history of America’s economic success has taught the world anything, it’s
the indispensable role of a system of law in creating a marketplace where buyers,
sellers and producers can be certain of their rights and responsibilities.

Like free governments, free markets are impossible to sustain without this collec-
tive willingness to observe and enforce the legal safeguards that ensure “the pursuit
of happiness” doesn’t descend into mass piracy and anarchy.

As inconvenient as it may be to some, the legal right and moral necessity of intel-
lectual property can’t be conjured out of existence by the wave of a digital wand.
Either we abide by the rule of law or we end up with chaos.

Third, when it comes to the shape, substance and operation of the digital market-
place, none of us knows what future forms it will take.

Put aside the logical absurdity of trying to write regulations for an industry that
doesn’t even exist yet, and consider what’s the best way of ensuring that consumers
get to decide in what format and at what price they receive information and enter-
tainment on digital networks.

The answer is simple: strong market-driven competition.

Along with guaranteeing copyright protection, our shared focus should be foster-
ing an environment that secures a marketplace in which consumers have an opti-
mum array of different and convenient choices for quality and value.

Yesterday, we took a big step in that direction with the agreement by
realnetworks, EMI, Bertelsmann and AOL Time Warner to create musicnet, a
breakthrough platform for online music subscription services.

This agreement ushers in the era of secure, Convenient, interactive mass music
distribution that consumers demand and that we want to provide. By licensing our
music catalogues to musicnet, we create new outlets for our artists and their work.
By distributing a musicnet-powered subscription service on AOL, we can offer the
best interactive music experience for our online members, allowing them to choose
from a broad selection of different labels and artists.

Amid all the views you’ll hear today, it’'s my hope we can reach consensus on
these three facts: digital distribution is 5 here to stay; copyright is key to making
it fair for consumers and creators alike; competition and consumer choice are the
way to ensure a continuing supply of high-quality content at affordable prices.

Thank you.

Chairman HATCH. Thank you.
Mr. Valenti, we will turn to you.

STATEMENT OF JACK VALENTI, CHAIRMAN AND CHIEF OPER-
ATING OFFICER, MOTION PICTURE ASSOCIATION OF AMER-
ICA

Mr. VALENTI. Thank you, Mr. Chairman. I brought with me my
timer so that I can be sure that I am not going to filibuster, which
is an attitude devoutly to be admired by all.

Chairman HaTcH. We forgot to put ours up, but I have asked
them to get it. But we are going to give you time.

Mr. VALENTI. Let me start by saying that the copyrights indus-
tries, which are composed of movies, television, home video, music,
publishing, and computer software, represent America’s greatest
economic asset, and, I might add, its premier export trade prize.
We are creating new jobs at three times the rate of the remainder
of the economy. We bring in more international revenues than agri-
culture, than aircraft, than automobiles and auto parts. We have
a surplus balance of trade with every single countries in the world.
No other American enterprise can make that statement. That is a
revelatory statement because last year this country suffered over
$400 billion in deficit balance of trade. We are an economic engine
of growth that is the envy of the known world.

More extraordinary is the reach, the global reach of the copyright
industries. That creative material is joyously received by every
country, creed, and culture, and the American movie, as anybody
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who travels abroad would testify, is omnipresent. We are hos-
pitably patronized on every continent.

Now, I want you to know that we believe the Internet represents
a glorious new potential of a new delivery system so that we can
bring movies to American homes. I am pleased to report to you that
within 4 to 6 months, several of the major film studios will be on-
line with movies, and the other major studios will follow close on
their heels. We are using new technology to try to protect these
movies on their journey from cyberspace to American homes, to
prevent wholesale reproduction as well as retransmission on the
Internet. But if that protection is not enough and we need more
technological protection, some of which will require Congressional
legislation, we will be back to you to ask for your help in protecting
America’s most precious creative prize.

I think that Congress has to stand guard to preserve, protect,
and defend copyright, without any question, against those who
want to erode it or shrivel it or exile it.

Now, I might add that new technology makes possible through
the Internet people to illegally download movies today without per-
mission of the owner and without any payment.

Now, creative property is private property. To take it without
permission and without payment collides with the core values of
this society, and otherwise rational people, who wouldn’t dream of
stealing a videocassette off the shelf of a Blockbuster store, blithely
download movies casually, which seems to be for many accepted
normality of Internet behavior.

Now, I will tell you again, to repeat, that creative property is pri-
vate property. Right now consultants tell us that at least 350,000
movies are being illegally downloaded every day right now, with es-
timates up to 1 million downloads illegally within the year. So,
again, creative property is private property. To take it without per-
mission or payment just because technology say it is easy to do so
is wrong.

Now, with all the passion that I can summon—and I am about
to deplete it right quick—I am asking this Committee and the Con-
gress to make sure that copyright is not allowed to decay, for if
that happens, this Nation will see the slow undoing of an enormous
creative and economic asset, and we will be squandering part of
that economic future.

So I will utter three words that will thrill this Committee: In
conclusion—that is Goldwyn, “in conclusion.” Well, forget it, I won’t
go into that.

[Laughter.]

Mr. VALENTI. But I want to leave you with this question: Who
will invest huge sums of private risk capital in the production of
films if they cannot protect that creative material from being stolen
on the Internet, or anywhere in cyberspace? That is the question
I leave with you, and I share Mr. Parsons, and I hope some of the
other people on this panel, of the eternal enduring value of copy-
right as a great, great asset of this country.

Thank you.

Chairman HATCcH. Well, thank you. I think—

Mr. VALENTI. Mr. Chairman, let me ask you a question. I am
under 5 minutes. I would like to take 32 seconds—and I mean 32
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seconds—to show you on this screen an actual take-down, an illegal
take-down that we did in our office of the picture that won the
Academy Award for Best Picture while it was still playing in the
theaters. I want you to see this actual take-down, if one of my ex-
perts will come over here. This is where—

Senator LEAHY. I will do it for you, Jack, if you want.

Mr. VALENTI. But I want you to see this. This is the actual take-
down, Mr. Chairman, of and I am going to spin it for 32 seconds
to show you the watchable quality of “Gladiator.”

[Video shown.]

Mr. VALENTI. That is what is happening today. The award-win-
ning “Gladiator” is one of those 350,000 films that are being
downloaded.

Senator LEAHY. We also thank Allison for getting it downloaded.

Mr. VALENTI. Thank you very much.

[The prepared statement of Mr. Valenti follows:]

Jack Valenti, Chairman and CEO, Motion Picture Association, Washington, D.C.

When Abraham Lincoln first ran for Congress, he began his first campaign speech
by saying: “My politics are short and sweet, like the old woman’s dance.” Taking
my cue from Abe Lincoln, I say: “My message is short and sweet—and urgent.”

The Copyright Industries (movies, TV, home video, music, publishing and com-
puter software) are America’s greatest trade prize. We are creating jobs at three
times the rate of the rest of the economy. We bring in more international revenues
than aircraft, more than agriculture, more than automobiles and auto parts. What
is more astonishing and more valuable is that we have a Surplus Balance of Trade
with every single country in the world, while in 2000 this nation suffered an unholy
rise to almost $400 Billion in Deficits. No other American business enterprise can
make that statement, which is why we represent an economic engine of growth that
is the envy of the known world.

Even more extraordinary is the global reach of the Copyright Industries. Amer-
ican creative material is joyously received by every country, creed and culture on
this planet. The American movie, as anyone who travels abroad can testify, is omni-
present all over the world, hospitably patronized on every continent.

We believe the Internet has great potential as a new delivery system for movies.
Several movie studios will be OnLine with their films within four to six months.
They will be content encrypted, to protect these films on their way to American
homes. If it becomes clear that more protection is needed, some of which might re-
quire congressional legislation, we will return to you for help.

Keep in mind it that the preeminence of the Copyright Industries as an American
economic and creative prize is the prime reason why the Congress must stand
guard, to preserve and defend Copyright against those who would loosen its protec-
tive bindings, or try to shrink it, or erode it. New technology makes possible,
through the Internet, the illegal use of creative material without the permission of
the owner nor any payment for its use. Creative property is private property. To
take it without permission, without payment to its owners, collides with the core
values of this society. Yet that is precisely what is happening. Otherwise rational
people who would not dream of stealing a videocassette off the shelf of a Blockbuster
store are using movies without permission or payment, which is, for many, the as-
sumed normality of current Internet behavior. It is estimated that today some
370,000 movies are being downloaded, illegitimately, every day. By the end of the
year it is estimated that one million illegal downloads will take place every day.

To repeat, creative property is private property. It cannot be casually pilfered sim-
ply because it is easy to do so. Moreover, with all the passion I can summon I tell
this Committee that if Copyright is allowed to decay, then this nation will begin the
slow undoing of an immense economic asset, which can squander our creative fu-
ture. The question that the Congress must answer is: Who will invest huge amounts
of private risk capital in the production of films if this creative property cannot be
protected from theft?

Chairman HATCH. Well, thank you, Jack. That is a powerful
statement, and I agree with you on copyright issues, there is no
question about it, and you as well, Mr. Parsons.
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Mr. Henley, we look forward to your very important comments
about your industry.

STATEMENT OF DON HENLEY, ON BEHALF OF THE
RECORDING ARTISTS COALITION

Mr. HENLEY. Thank you, Mr. Chairman. I am certainly honored
to be here today, and I appreciate the opportunity to speak today
on behalf of recording artists and, more particularly, the Recording
Artists Coalition, of which I am a co-founder.

Recording artists have for far too long been insufficiently rep-
resented here in Washington. I think you would agree with that.

Chairman HATcH. I do.

Mr. HENLEY. The RIAA, Recording Industry Association of Amer-
ica, does not speak on behalf of recording artists, even though they
have given the impression at times that they do. The RIAA speaks
only on behalf of its membership, which is solely composed of major
and independent record companies.

Now, over the next several years, Congress and the Copyright
Office and the record companies and the Internet companies will
lay the groundwork for intellectual property rules and royalty rates
for the exploitation of music on the Internet. At this point there
has been little input from the recording artist community. Most, if
not all, of the discussions have been between the labels and the
Internet companies.

I would like to point out that there would be no need for these
discussions if it were not for artists and their creative works, and
we must be actively involved in the development of this framework
or our interests will not be protected. And so artists today are sim-
ply asking for a place at the table.

As you know, Mr. Chairman, the Recording Artists Coalition was
at the forefront of the initiative to repeal the work-for-hire legisla-
tion that was enacted in November 1999. I would like to thank you
and the other Senators on the Committee for repealing that legisla-
tion. In the past, copyright law amendments have been enacted
only after serious and, at times, lengthy deliberations. Generally,
all of the interested parties were afforded an opportunity to present
their views to Congress. No copyright law amendment has ever
passed without this type of fair and democratic deliberation, except
this most recent amendment.

Before the passage of the amendment adding sound recordings to
the list of works eligible for work-for-hire status, Congress heard
only one viewpoint, which was that of the RIAA. You were told that
the amendment was a technical change when, in fact, it was a sub-
stantive change, one that would have deprived recording artists of
the right to pass to their families and heirs the lifeblood of their
careers: their sound recording copyrights. Once you recognize this
surreptitious manipulation, you set out to right the wrong, and re-
cording artists and their families will never forget your courageous
and principled stand.

But we are here today to discuss the digital music marketplace
and what action, if any, Congress must take to meet the needs of
the creators and consumers. The Recording Artists Coalition’s posi-
tion is very simple. We believe that recording artists should always
be paid for the exploitation of their sound recordings on the Inter-
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net, unless the recording artist makes the decision to provide his
or her recordings free of charge to listeners.

Napster has stated in public that it intends to build a fee-based
service that compensates creators. We look forward to the imple-
mentation of that service, and services like it. We recognize that,
whether we like it or not, Napster has changed everything. We are
listening to our fans. Millions of people have begun to experience
interactive music services, and they have so far been getting these
services free of charge. But I agree with Napster that, with some
improvements, many of its users will be willing to pay for this sort
of service. In fact, according to Mr. Barry, 70 percent of people sur-
veyed said that they are willing to pay for this type of service.

Napster and other locker-type systems have flourished because
the record industry has failed to be forward-thinking and has made
it extremely difficult for legitimate companies to license rights on
an arm’s-length basis. The record industry has fiddled on the side-
lines while the digital revolution went on without them. The major
labels should have spent their time negotiating and implementing
a fair and comprehensive licensing system, one that addresses the
interests of all parties, including recording artists. And while we
support the copyright infringement lawsuits filed by the record in-
dustry, the lawsuits should not be used to destroy a viable and use-
ful independent Internet distribution system. It is in the best inter-
ests of recording artists, as well as consumers, that Congress pro-
motes an atmosphere of independent digital distribution of music.
The solution resides in the marketplace and not in the courtroom.
If, however, a resolution cannot be reached quickly, compulsory li-
censes should be considered, but only as a last resort.

Under the Digital Millennium Copyright Act, performers—that
is, recording artists—are now, for the first time ever, entitled to a
public performance right. Writers of music share a public perform-
ance right with publishers. The publishers do not recoup advances
under the writer’s share. The writer’s share is protected by an
independent collection society. Payment for digital performances
should follow this logic. It is vitally important that the recording
artists receive digital performance royalties directly from the
source without the record company recouping royalties against out-
standing accounts, or by engaging in unnecessary bureaucratic dis-
putes.

So long as the major record companies represented by the RIAA
and the recording artists engage in public battles over these issues,
ﬁsdwell as others, the RIAA cannot act as an objective, independent

ody.

This single, digital, public performance royalty that I speak of is
currently in force, and it applies to very specific, non-interactive
digital broadcasts only. Recording Artists Coalition believes that
Congress should examine the possibility of expanding artist per-
formance rights to include interactive services. Music fans should
be able to hear music anywhere, anytime, on demand. Many busi-
nesses have recognized that, in the wake of Napster, the competi-
tion is for interactivity. The record labels themselves have begun
to develop interactive music services as well as license their cata-
logues to other companies. My colleagues and I are concerned that
artists do not have rights to direct remuneration for interactive
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services. Furthermore, Congress should ensure that radio stations
are not exempt from payment of digital royalties for Internet radio
broadcasts. It is fundamentally unfair that broadcasters have al-
ways been exempt from paying performers a performance right for
analog broadcasting, and we don’t want to see this inequity ex-
tended to the Internet.

In addition to Internet issues, recording artists have other seri-
ous contractual problems with major labels. A new artist agree-
ment is one-sided in favor of the labels. In most cases, a new artist
has little leverage for negotiate favorable terms. Many artists and
music attorneys believe that the standard industry contract is un-
conscionable.

The record company in many instances advances all or part of
the costs of recording, promotion, and marketing, and then recoups
the costs from the artist royalty. As a result, a typical artist could
sell half a million records and not see one dollar in royalties. Even
if an artist is lucky enough to recoup, the label maintains owner-
ship of the masters and the copyrights. Just as you have so
insightfully observed, Mr. Chairman, it is as though you have paid
off your mortgage and the bank still owns your house. One way to
even this playing field would be for Congress to consider a Federal
7-year term, much like the law that helped movie actors gain free
agency in California. While the California law is not perfect, it pro-
vides a good model for Congress to consider.

I would like to address just one more important issue, if I might.
While there are many ways that Congress can help the recording
artist while encouraging a prosperous digital marketplace, expand-
ing fair use is not one of them. Fair use is a delicate balance that
adequately addresses the needs of the record companies, the re-
cording artists, and the public.

No recording artist wants to limit the use of his or her music
within the traditional parameters of fair use. However, by expand-
ing the exception, Congress will effectively institutionalize free
commercial distribution of music on the Internet. This is not why
fair use was created. The answer for all parties involved and the
public’s demand for high-quality digital services likes in the fair li-
censing of music.

I thank you again for this opportunity to discuss these important
issues with the Committee. Congress must continue to hear from
the independent voice of recording artists, and the Recording Art-
ists Coalition is dedicated to bringing these and other issues di-
rectly affecting us to your attention and to the attention of the pub-
lic, as well as working with you to resolve these problems. Record-
ing artists must always have an independent voice as our interests
are unique and vital and, at times, contrary to the interests of the
RIAA and the major record companies. The bottom line is that art-
ists create the music that fuels these industries and, hence, it
would appear obvious that our interests and concerns should be se-
riously considered.

Thank you, sir.

[The prepared statement of Mr. Henley follows:]

STATEMENT OF DON HENLEY, ON BEHALF OF THE RECORDING ARTISTS COALITION

Mr. Chairman and Members of the Committee,
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I am honored to be here and I thank you for the opportunity to speak today on
behalf of recording artists and the Recording Artists Coalition (RAC). Recording art-
ists have for far too long been insufficiently represented in Washington DC. The
RIAA does not speak on behalf of recording artists, even though it gives the impres-
sion at times that it does. The RIAA speaks only on behalf of its membership, which
is solely composed of major and independent record companies. Over the next sev-
eral years, the Congress, the Copyright Office, the record companies and the Inter-
net companies will lay the groundwork for intellectual property rules and royalty
rates for the exploitation of music on the Internet. At this point, there has been lit-
tle input from the recording artist community. Most, if not all, of the discussions
have been between the labels and the Internet companies. Yet, the artists are the
ones who create the content for distribution. There would be no need for these dis-
cussions if it were not for artists and we must be actively involved in the develop-
ment of the framework, or our interests will not be protected. Artists are simply
asking for a seat at the table.

As you know Mr. Chairman, RAC was at the forefront of the initiative to repeal
the “work for hire” legislation that was enacted in November 1999. I would like to
thank you and all the other Senators on the Committee for repealing that legisla-
tion. In the past, Copyright Law amendments have been enacted only after serious,
and at times, lengthy deliberations. Generally, all interested parties were afforded
an opportunity to present their views to Congress. No Copyright Law amendment
has ever passed without this type of fair and democratic deliberation, except this
most recent amendment.

Before passage of the amendment adding “sound recordings” to the list of works
eligible for “work for hire” status, Congress heard only one viewpoint, that of the
RIAA. You were told that the amendment was a technical change, when in fact it
was a substantive change; one that would have deprived recording artists of the
right to pass to their families and heirs the lifeblood of their careers, their sound
recording copyrights. Once you recognized this surreptitious manipulation, you set
out to right the wrong, and recording artists and their families will never forget
your courageous and principled stand.

We are here today to discuss the digital music marketplace and what action, if
any, Congress must take to meet the needs of the creators and the consumers.
RAC’s position is very simple. We believe that recording artists should always be
paid for the exploitation of their sound recordings on the Internet, unless the record-
ing artist makes the decision to provide his or her sound recordings free of charge
to listeners.

Napster has stated in public that it intends to build a fee-based service that com-
pensates creators. We look forward to the implementation of that service, and serv-
ices like it. We recognize that, whether we like it or not, Napster has changed every-
thing. We are listening to our fans. Millions of people have begun to experience
interactive music services. They have so far been getting these services free of
charge, but I agree with Napster that, with some improvements, many of its users
will be willing to pay for this sort of service.

Napster and other “locker” systems have flourished because the record industry
has failed to be forward thinking and has made it extremely difficult for legitimate
companies to license the rights on an arm’s length basis. The record industry fiddled
on the sidelines while the digital revolution went on without them. The major labels
should have spent their time negotiating and implementing a fair and comprehen-
sive licensing system; one that addresses the interests of all the parties, including
recording artists. While we support the copyright infringement lawsuits filed by the
record industry, the lawsuits should not be used to destroy a viable and useful inde-
pendent Internet distribution system. It is in the best interests of recording artists,
as well as consumers, that Congress promotes an atmosphere of independent digital
distribution of music. The solution resides in the marketplace and not in the court-
room. If, however, a resolution can not be reached quickly, compulsory licenses
should be considered—but only as a last resort.

Under the Digital Millenium Copyright Act (DMCA), performers—that is, record-
ing artists, are now, for the first time ever, entitled to a public performance right.
Writers of music share a public performance right with publishers. The publishers
do not recoup advances against the writer’s share, as it (the writer’s share) is pro-
tected by an independent collection society. Payment for digital performances should
follow this logic. It is vitally important that the recording artists receive digital per-
formance royalties directly from the source without the record company recouping
royalties against outstanding accounts, or by engaging in unnecessary bureaucratic
disputes.
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So long as the major record companies, represented by the RIAA, and the record-
ing artists engage in public battles over these issues, as well as others, the RIAA
can not act as an objective, independent body.

This single, digital, public performance royalty that is currently in force applies
to very specific, non-interactive digital broadcasts only. RAC believes that Congress
should examine the possibility of expanding artist performance rights to include
interactive services. Music fans should be able to hear music anywhere, anytime,
on demand. Many businesses have recognized that, in the wake of Napster, the com-
petition is for interactivity. The record labels themselves have begun to develop
interactive music services as well as license their catalogs to other companies. My
colleagues and I are concerned that artists do not have rights to direct remuneration
for interactive services. Furthermore, Congress should ensure that radio stations are
not exempt from payment of digital royalties for Internet radio broadcasts. It is fun-
damentally unfair that broadcasters have always been exempt from paying perform-
ers a performance right for analog broadcasting; we don’t want to see this inequity
extended to the Internet.

In addition to Internet issues, recording artists have other serious contractual
problems with the major labels. A new artist agreement is one- sided in favor of
the labels. In most cases, a new artist has little leverage to negotiate favorable
terms. Many artists and music attorneys believe that the “standard industry con-
tract” is unconscionable.

The record company, in many instances, advances all or part of the costs of re-
cording, promotion and marketing, and then recoups the costs from the artist roy-
alty. As a result, a typical artist could sell a half million records and not see one
dollar in royalties. Even if an artist is lucky enough to recoup, the label maintains
ownership of the masters and the copyrights. Just as you have so insightfully ob-
served, Mr. Chairman, it is as though you have paid off your mortgage and the bank
still owns your house. One way to even this playing field would be for Congress to
consider a federal seven-year term, much like the law that helped movie actors gain
free agency in California. While the California law is not perfect, it provides a good
model for Congress to consider.

I would like to address one more important issue. While there are many ways
Congress can help the recording artist while encouraging a prosperous digital mar-
ketplace, expanding fair use in not one of them. Fair use is a delicate balance the
adequately addresses the needs of the record companies, the recording artists, and
the public.

No recording artist wants to limit the use of his or her music within the tradi-
tional parameters of fair use. However, by expanding the exception, Congress will
effectively institutionalize free commercial distribution of music on the Internet.
This is not why fair use was created. The answer for all parties involved and the
public’s demand for high-quality digital services, lies in the fair licensing of the
music.

I thank you again for this opportunity to discuss these important issues with the
Committee. Congress must continue to hear from the independent voice of recording
artists. RAC is dedicated to bringing these and other issues directly affecting record-
ing artists to your attention and to the attention of the public, as well as working
with Congress to resolve these lingering problems. Recording artists must always
have an independent voice as our interests are unique, vital, and at times contrary
to the interests of the RIAA and the major record companies. The bottom line is
that artists create the music that fuels these industries and hence it would appear
obvious that our interests and concerns should be seriously considered.

thank you for your time.

Chairman HATCH. Thank you, Mr. Henley. You have given us a

lot to think about.
Ms. Morissette?

STATEMENT OF ALANIS MORISSETTE, RECORDING ARTIST

Ms. MORISSETTE. Good morning, and thank you, Chairman
Hatch, for inviting me to testify at today’s hearings. I would like
to start by letting you know how deeply grateful and fortunate I
feel for all of the success and opportunities that I have in my life.
I feel blessed to be able to share my expressions the way I do and
feel privileged to be able to speak on behalf of fellow artists who
have encouraged me to do so.



18

The reality is that for every artist fortunate enough to be in my
position, there are thousands of other incredibly gifted artists
whose work may never be heard. It is with this in mind that I
speak today on behalf of all musical artists who have a passionate
desire for a direct voice when it comes time to discuss the issues
that control their future, their livelihoods, and their ability to work
and create. I believe it is vital for us to be an integral part of the
solution-creating process. I invite other artists to join me, and I
honor those artists who have already spoken. I now join them in
sharing the same vision and goal.

I have come to realize that what we are trying to do is develop
a solution that satisfies the concerns of three separate groups.
First, and most importantly, there are the people who listen to the
music and are in the audience. Second, there are the artists and
all the members of the creative community. And, third, there are
the record companies and people who have built and who will con-
tinue to build businesses that connect the first two. An effective so-
lution, as I see it, can only culminate if each of these groups have
their own voice in the solution-creating process.

Music fans have a voice through elected officials, such as you, the
Members of Congress. The record companies have always had their
voices heard through their lobbying organizations, such as the
RIAA. The reason I am here today is to let you know that although
these intermediaries claim to represent the creators, and while
there certainly have been some alignment of goals at times, our in-
terests are not always the same.

There are an ever increasing number of ways in which those in-
terests conflict, particularly in the digital age. No matter what you
may hear from any of these parties, it is artists, and artists alone,
who I believe to be truly able to accurately communicate and rep-
resent our unique and fundamental point of view. You need look
no further for evidence of this than the recent bankruptcy and
work-for-hire issues which would have worked against artists and
gone by unnoticed if the artistic community had not spoken up.

As an artist, I have one goal: to continue to create and share my
creative expressions with as many people and as directly as pos-
sible. If the intermediaries can help facilitate that connection, I
welcome their involvement. Where they impede that connection, I
question it, and I assume I am not alone in that concern.

My only explanation as to the reasons why artists have not spo-
ken up in the past, individually or collectively, as often as they are
beginning to now is this: We are an incredibly diverse group of in-
dividuals whose energies go into writing, recording, and producing
our music, and months, if not years, of touring on the road. As a
result of this diversity and the amount of time and energy spent
creating and sharing those creations, it has been difficult for us to
speak with a unified voice and to decide who the person or persons
would be to speak on our behalf. It has, therefore, been easy for
others to speak up under the guise of doing so on our behalf.

I also believe that some artists are afraid of tapping into or being
portrayed as having tapped into the business-minded part of them-
selves, believing that it may somehow compromise their artistic in-
tegrity, and I understand this, although I ultimately believe it is
an act of self-care and that they are honoring their expressions by
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illﬁowéng themselves to be aware of and concerned about their live-
ihood.

I also know there has been fear generated in the artistic commu-
nity of speaking in a way that would throw any negative light on
the relationship between artists and their record companies. I
choose not to speak specifically about those issues here today, as
one quote taken out of context could be subject to misinterpretation
and be deeply misrepresentative of my greater view on this issue.
History has not been kind to artists who have candidly expressed
points of views that differ from those of their record company. To
say the least, to have spoken up could potentially have exacerbated
an already strained relationship. Artists want to continue to share
their music with as many people as they possibly can. Up until re-
cently, their only way of doing this was through traditional means.
Without any other true option that would allow them to pursue
their goals, they would understandably, if not reticently, accept the
status quo.

We have now clearly evolved into a new and exciting digital era
in which we are discovering new ways to share our music directly
and interactively. Though I cannot speak for every artist, my initial
resistance to the new services created online was based on the de-
bate having been framed in terms of piracy. Being labeled as such
by the record companies, it understandably sent a ripple effect of
panic throughout the artistic community. But what I have since
come to realize is that for the majority of artists, this so-called pi-
racy may have actually been working in their favor. Most recording
artists never receive royalties past their initial advance due to the
financial structure of most record company contracts. From these
artists’ viewpoint, their music is free since they do not, in the end,
receive money from any of the sales. That free Internet distribution
allows the artist to aggregate an audience and create a direct rela-
tionship with that audience as well as develop a community among
the people who love their music. This in turn allows that artist to
generate compensation through other outlets, such as touring and
merchandise. For the majority of artists, this amounts to making
enough money to be in survival mode.

I believe that most artists write and create motivated by the goal
of expressing themselves and of sharing their expressions with as
many people as possible and view the financial reward as a natural
and welcome outcome as opposed to it being their singular motiva-
tion.

At this critical juncture in the digital era, there are an infinite
number of decisions to be made regarding how music use will be
monitored, where the money generated from such use will go, how
it will go there, whom it will go through, and how it will ultimately
be divided up.

I believe it would be in everyone’s best interest to make sure that
the creators of music and art are duly compensated for their work
and, most importantly, that they will have a direct voice in the
process of making these decisions. I also believe that the people
and companies who invest a lot of time and money, working very
hard to distribute our music with people around the world, are de-
serving of being compensated for their work as well. By embracing
the concept of interactive music online and by finding the best way
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we possibly can to make sure that we come up with a system that
allows artists to be compensated for such use online, we are foster-
ing a direct, immediate, mutually gratifying, and I think incredibly
exciting relationship between artists and the people with whom
they are communicating.

In the big picture, it will benefit the exact companies who have
resisted it the most. History has proven time and again that a
greater variety of formats and distribution opportunities lead to
more choices for consumers, increased awareness of the artists and
their music, and ultimately a continued and greater reward finan-
cially, creatively, and personally for everybody involved.

As with any paradigm shift, there are understandable fears and
apprehensions to be addressed, and I believe we can arrive at a
place where all three groups can continue to thrive. However, I be-
lieve the only way this can happen is if all three groups commu-
nicate their own distinct points of view to each other and if we are
all open and honest about our true agendas and concerns. I have
always believed in the concept of everyone winning or there not
being a deal to be made. That remains true to this day, and yet
it would be remiss of me not to notice that the longer we wait in
the “no deal” holding pattern while trying to figure this out, we run
the risk of missing the opportunity to connect directly with people
and of driving these forward-thinking distribution outlets created
by the Web underground.

We are faced with many difficult and complex questions during
this exciting time in music history. I am here to emphasize how im-
portant I believe it to be that, as you are considering constructing
legislation that will govern the future of digital music distribution,
that I, along with all artists, be actively involved in helping to de-
velop what I know can be gratifying solutions for all involved.

Thank you very much for your time.

[The prepared statement of Ms. Morissette follows:]

STATEMENT OF ALANIS MORISSETTE

Good morning. Thank you Chairman Hatch for inviting me to testify at today’s
hearings. I would like to let you know how deeply grateful and fortunate I feel for
all of the success and opportunities that I have in my life. I feel blessed to be able
to share my expressions the way I do and feel privileged to be able to speak on be-
half of fellow artists who have encouraged me to do so. The reality is that for every
artist fortunate enough to be in my position, there are thousands of other incredibly
gifted artists whose work may never be heard. It is with this in mind, that I speak
today on behalf of all musical artists who have a passionate desire for a direct voice
when it comes time to discuss the issues that control their future, their livelihoods
and their ability to work and create. I believe it is vital for us to be an integral
part of the solution creating process. I invite other artists to join me and I honor
th%{se arltists who have already spoken. I now join them in sharing the same vision
and goal.

I have come to realize that what we are trying to do is develop a solution that
satisfies the concerns of three separate groups: First and most importantly there are
the people who listen to the music and are in the audience, secondly, there are the
artists and all the members of the creative community and thirdly, there are the
record companies and people who have built and who will continue to build busi-
nesses that connect the first two. An effective solution, as I see it, can only cul-
minate if each of these groups have their own voice in the solution creating process.

Music fans have a voice through elected officials such as yourselves, members of
the congress. The record companies have always had their voices heard through
their lobbying organizations such as the RIAA. The reason I am here today is to
let you know that although these intermediaries claim to represent the creators, and
while there certainly have been some alignment of goals at times, our interests are
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not always the same. There are an ever-increasing number of ways in which those
interests conflict, particularly in the digital age. No matter what you may hear from
any of these parties, it is artists and artists alone who I believe to be truly able
to accurately communicate and represent our unique and fundamental point of view.
You need look no further for evidence of this than the recent bankruptcy and work-
for-hire issues, which would have worked against artists and gone by unnoticed if
the artistic community had not spoken up.

As an artist, I have one goal: to continue to create and share my creative expres-
sions with as many people and as directly as possible. If the intermediaries can help
facilitate that connection, I welcome their involvement. Where they impede that con-
nection, I question it and I assume that I am not alone in this concern.

My only explanation as to the reasons why artists have not spoken up in the past,
individually or collectively, as often as they are beginning to now is this: We are
an incredibly diverse group of individuals whose energies go into writing, recording
and producing our music, and months if not years of touring on the road. As a result
of this diversity and the amount of time and energy spent creating and sharing
those creations, it has been difficult for us to speak with a unified voice and to de-
cide who the person or persons would be to speak on our behalf. It has therefore
been easy for others to speak up under the guise of doing so on our behalf. I also
know that there has been fear generated in the artistic community of speaking in
a way that would throw any negative light on the relationship between the artists
and record companies. I choose not to speak specifically about those issues here
today as one quote taken out of context could be subject to misinterpretation and
be deeply misrepresentative of my greater view on this issue. History has not been
kind to artists who have candidly expressed points of view that differ with those
of their record company. To say the least, to have spoken up could potentially have
exacerbated an already strained relationship. Artists want to continue to share their
music with as many people as they possibly can. Up until recently, their only way
of doing this was through traditional means. Without any other true option that
would allow them to pursue their goals, they would understandably, if not reticently
accept the status quo.

We have now clearly evolved into a new and exciting digital era in which we are
discovering new ways to share our music directly and interactively. Though I cannot
speak for every artist, my initial resistance to the new services created online was
based on the debate having been framed in terms of “piracy”. Being labeled as such
by the record companies, it understandably sent a ripple effect of panic throughout
the artistic community. But what I have since come to realize is that for the major-
ity of artists, this so-called “piracy” may have actually been working in their favor.
Most recording artists never receive royalties past their initial advance due to the
financial structure of most record company contracts. From these artists’ viewpoint,
their music is free since they do not, in the end, receive money from any of the
sales. That “free” internet distribution allows the artist to aggregate an audience
and create a direct relationship with that audience as well as develop a community
among the people who love their music. This in turn allows that artist to generate
compensation through other outlets such as touring and merchandise. For the ma-
jority of artists, this amounts to making enough money to be in survival mode.

I believe that most artists write and create motivated by the goal of sharing their
music with as many people as possible and view the financial reward as a natural
and welcome outcome as opposed to it being their singular motivation.

At this critical juncture in the digital era, there are an infinite number of deci-
sions to be made regarding how music use will be monitored, where the money gen-
erated from such use will go, how it will go there, whom it will go through, and
how it will ultimately be divided up.

I believe it would be in everyone’s best interest to make sure that the creators
of music and art are duly compensated for their work and most importantly, that
they will have a direct voice in the process of making these decisions. I also believe
that the people and companies who invest a lot of time and money, working very
hard to distribute our music with people around the world are deserving of being
compensated for their work as well. By embracing the concept of interactive music
online, and by finding the best way we possibly can to make sure that we come up
with a system that allows artists to be compensated for such use online, we are fos-
tering a direct, immediate, mutually gratifying and I think incredibly exciting rela-
tionship between artists and the people with they are communicating.

In the big picture, it will benefit the exact companies who have resisted it the
most. History has proven time and again that a greater variety of formats and dis-
tribution opportunities lead to more choices for consumers, increased awareness of
the artists and their music and ultimately a continued and greater reward finan-
cially, creatively and personally for everybody involved.
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As with any paradigm shift there are understandable fears and apprehensions to
be addressed and I believe we can arrive at a place where all three groups can con-
tinue to thrive. However, I believe the only way this can happen is if all three
groups communicate their own distinct points of view to each other and if we are
all open and honest about our true agendas and concerns. I have always believed
in the concept of everyone winning or there not being a deal to be made. That re-
mains true to this day and yet it would be remiss of me not to notice that the longer
we stay in the “no deal” holding pattern while trying to figure this out, we run the
risk of missing the opportunity to connect directly with people and of driving these
forward thinking distribution outlets created by the web underground.

We are faced with many difficult and complex questions during this exciting time
in music history. I am here to emphasize how important I believe it to be that as
you are considering constructing legislation that will govern the future of digital
music distribution, that I, along with all artists be actively involved in helping to
develop what I know can be gratifying solutions for all involved.

Thank you very much for your time.

Chairman HATCH. Thank you very much. We appreciate having
you here.
Mr. Barry, we will turn to you.

STATEMENT OF HANK BARRY, INTERIM CHIEF EXECUTIVE
OFFICER, NAPSTER

Mr. BARRY. Thank you, Senator. Thank you for inviting me to ap-
pear before you today. I am glad to be here representing the more
60 million people who are part of the Napster community.

As I did the last time I was here, I would like to take a moment
to acknowledge Shawn Fanning, who is behind me today. He was
19 the last time we met. He is 20 now, so he is over the hill.

The question before us today is: What does it take to make music
on the Internet a fair and profitable business? I think it is going
to take an act of Congress, a change to the laws to provide an in-
dustry-wide license for the transmission of music over the Internet.
The Internet needs a simple and comprehensive solution, similar to
the one that allowed radio to succeed. The Internet does not need
another decade of litigation.

I have tried for the last 9 months to make a market-based solu-
tion. We were able to reach agreement with Bertelsmann on a busi-
ness model and license terms for the sound recordings and the mu-
sical compositions that they control. Yet I can’t today report that
any other such agreement has been reached with a major label or
publisher. We were fortunate to make an agreement with Mr. Gott-
lieb here.

One obstacle may have been a lack of will, but all the record and
publishing companies represented on the panel today now say they
want to move forward in this area, and I take them at their word.
What, then, is the problem? Licensed music should now be avail-
able over the Internet as it is over the radio. I think a large part
of the problem is complexity.

If you take this CD by the Holmes Brothers, it is no simple ob-
ject. There are two separate and distinct copyrighted works em-
bodied in each track on this gospel CD. For each track, there is the
owner of the sound recording, the tape that you make in the studio.
There is also a separate work, the musical composition, the song,
the sheet music, the song the artist sings. By law, each track of the
CD is also considered a reproduction of the musical composition, so
you are buying two works.
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On this single CD, for example, there are 13 sound recordings
and eight separate music publishers. And that is pretty typical.
Now, if you multiply that times 3,000 record companies in the
United States and 25,000 music publishers times 27,000 new CDs
made ever year, I think you can see that separate, individual nego-
tiations for license agreements are just not viable. They are not a
viable option.

This situation has led to endless private negotiations and litiga-
tion. Let me show you sort of a John Madden-style diagram of the
state of litigation just among those of us who are on the panel here
today. That is just the people who are here today.

So how can this mess be cleaned up? Well, I think this is the cen-
ter of this issue, and here I find myself in surprising agreement
with the perceptive, reasoned analysis by the RIAA. You may know
that Vivendi-Universal recently made musical compositions avail-
able online without getting the publisher’s permission. The RIAA
has gone to the Copyright Office after the fact, arguing for a com-
pulsory license for situations like this.

Let me quote to you from the petition that the RIAA made to the
Copyright Office. “The music industry is unique among owners and
users of copyrighted works in that reproduction and distribution of
musical works has been subject to a compulsory license since 1909.
The availability of a compulsory license has ensured that necessary
rights can be obtained when needed, at a known price, and pursu-
ant to established procedures.”

The RIAA then argues that extending the compulsory license to
their new digital offers would—and I am now quoting again—
“avoid the need for individual negotiations on a scale that is un-
precedented in the industry and, thus, facilitate the launch” of
these new services.

This is the official position of the RIAA, and I endorse this prin-
ciple. But I endorse it not just for musical compositions but for
sound recordings as well.

Congress has repeatedly used such licenses to advance public
policy goals in the context of new and frequently inefficient market-
places. These industry-wide licenses for defined services, with clear
payment structures, have encouraged beneficial new technologies
and responded effectively to particular market failures.

Music on the radio works because of what is functionally an in-
dustry-wide license. Cable television, satellite television, Web cast-
ing—you in the Congress have effectively encouraged new tech-
nologies through these types of licensing arrangements in a way
tlllzli{t fostered competition and benefited consumers and creators
alike.

Copyright, Senator, is a tool of public policy. It does not vindicate
a private right. Copyright requires a constant balance between the
public’s interest in promoting creative expression and the public’s
interest in having access to these works. This is a balance that has
often proven impossible to find without the help of Congress.

Finally, the Napster community says loudly and clearly that we
want artists and songwriters to be paid. I think that the license
you create should also include a direct Internet rights payment to
artists. There is certainly precedent for this, Mr. Henley said, in
the so-called writer’s share of public performance—that is, radio
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and television payments that are collected by ASCAP and BMI.
You may know that a portion of these payments goes directly to the
songwriter.

Senator, this is a moment of tremendous opportunity. For many
years, our Nation and this Committee heard wonderful promises of
an emerging Internet music era where people could have conven-
ient access to the entire catalogue of recorded music over the Inter-
net at the touch of a button. Well, as often happens, history arrived
ahead of time, and it is a uniquely American story. A young man
with no standing, no credentials, no connections, and no plan for
placating the powerful, sat down outside Boston and created an en-
tirely new system. I think it is meaningful that within 18 months
we are no longer debating whether there should be music on the
Internet but, rather, debating the best way to make sure that it
continues. More than 60 million people have starred on a new
stage in our National love affair with music. All of us are finding
new music and music we had forgotten how much we loved.

The question before this Committee is a matter of policy: how to
make this new world of Internet music work. The next step should
not be shutting it down. The Congress has effectively promoted
new technologies in the past while ensuring that creators benefit
and are paid. And I believe it is essential that we do so again
today.

Thank you.

[The prepared statement of Mr. Barry follows:]

STATEMENT OF HANK BARRY, INTERIM CEO, NAPSTER

Mr. Chairman and members of the Committee, thank you for inviting me to ap-
pear before you today. I am happy to be here on behalf of Napster and all the mem-
bers of the Napster community. As I did last time I was here, I would like to take
a moment to acknowledge Shawn Fanning, the founder of Napster, who is sitting
behind me today. He was 19 then. He is 20 now—and despite his advanced years,
he is not yet over the hill.

I think no one in this room—even those with whom we have disagreed vigorously
would contest that accessing music over the Internet is something that tens of mil-
lions of people, young and old, love to do. Over half of Napster’s users are over 25,
and they come from all walks of life. The question before us today—from all of our
very different perspectives and responsibilities—is what does it take to make music
on the Internet a fair and profitable. business.

To realize this goal, I believe it will take an Act of Congress—a change to the laws
to provide a compulsory license for the transmission of music over the Internet. And
today I will tell you why I strongly believe such a change is necessary, an important
step for the Internet, and why it will be good for artists, listeners and businesses.

NEGOTIATION HISTORY

When I last testified before this Committee last July, I did not believe this issue
required a legislative solution. I believed that Napster should find a private contrac-
tual solution that the rights holders and the people who use Napster could all sup-
port. We said “let the marketplace work.”

Since that time the Napster community has continued to grow. We then had 20
million members; we have grown to more than 60 million members today, even as
we aggressively comply with the District Court’s injunction.

Since people who use Napster buy more music than others and are very willing
to pay for music over the Internet, I believed there was a basis for making an agree-
ment with the record and music publishing companies. We built our business model
around this idea: that the people using Napster want artists and songwriters to be
paid, and that peer-to-peer Internet technology is the most efficient and convenient
way ever devised to make music accessible.

I have tried for the last 9 months to make an agreement under which Napster
can get a license from the record companies and the music publishers. I believed
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that any such agreement would serve as a precedent for other agreements and could
serve as the basis for payments by the people using Napster to recording artists and
songwriters. We were able to reach agreement with Bertelsmann on a business
model for a new service and license terms for the sound recordings and the musical
compositions they control. Yet I cannot today report that any other such agreement
has been reached with a major label.

Perhaps I should not have been surprised at this result. Although the World Wide
Web portion of the Internet has been around for 7 years, and billions of investor
dollars have been spent founding and attempting to grow technology companies and
consumer companies that would help all of us access music over the Internet, to this
date no service has been able to provide a comprehensive offering of music on the
Internet that is licensed by the major recording and publishing companies.

For the record companies, the promise of music over the Internet has always been
“coming real soon now”. Every time this Committee holds a hearing on these issues,
new promises of imminent progress are made. Just last July, Fred Ehrlich from
Sony told this Committee “we are in active conversations” with both eMusic and
mp3.com. But, once again, these have turned out to be empty statements.

The DMCA was supposed to solve many of these problems. As Chairman Hatch
said in the last hearing of this Committee on this issue:

“In short, it was believed that a stable, predictable legal environment would en-
courage the deployment of business models which would make properly licensed con-
tent more widely available. Sadly, this has not yet occurred to any great extent in
the music industry, and the DMCA is nearly two years old.”

Look at the facts. Where are the Internet businesses with clear and complete re-
cording and music publishing licenses? There are none. Where are the emerging dig-
ital media companies with negotiated agreements with all rightsholders? There are
none.

And of course these companies argue that this is Napster’s fault. That argument
might be granted some validity if there were even one fully-licensed business with
anything approaching a comprehensive consumer offer. But there are none.

We might all well ask—why is this so complicated? Why can’t the record compa-
nies and music publishing companies just issue licenses to eMusic, Liquid Audio,
Listen.com, Yahoo, MSN and Napster, and everyone else, so consumers can pay
money and have access to music over the Internet, while ensuring that artists and
songwriters are paid? Why have the record and publishing companies continually
said they are going to license, and then not followed through?

Well, one obstacle may have been a lack of will—the record companies have stated
repeatedly that they believe that licenses of sales over the Internet will cut into
physical goods sales and generally damage, not increase, their business. This fear,
of course, has not been founded in reality to date. CD sales are stronger than other
retail, even in the face of uncertain economic times. Internet music has increased
interest in music as a whole. Like the VCR, the cassette, and every other major in-
novation, Internet music has been greeted by a chorus of doom from existing dis-
tributors. But let’s assume that the will is there to license music over the Internet—
certainly all of the record and publishing companies represented on this panel now
say they want to move forward in this area.

Even if we assume that everyone agrees that licensing music for the Internet
would be a good thing, my experience is that it is an almost impossibly complicated
thing. And unfortunately I have to explain how complicated it is by going over the
rights structure in this industry. So if you will let me do that. . .

INDUSTRY OVERVIEW

This background description here is for those of you who are not copyright law-
yers. Bob Kohn of eMusic wrote a great book on this if you want further informa-
tion.

As the members of this Committee know, when you buy a CD or tape, you are
really getting copies of two separate works. The first is the sound recording that
the artist and producers and musicians made in the studio. The second is the musi-
cal composition, the song that is being played. By law, each copy of the CD is also
considered a reproduction of that musical composition. The complex part about this
is that the sound recording and the musical composition that is sung on the sound
recording (the “song”—the music) are almost always owned by different companies,
e}\;en where, as in many cases, the recording artist is the same person who wrote
the song.

Now if you are trying to make music available to the public on the Internet,
whether for download or streaming or even for broadcast, and if you need a private
contractual agreement to do that, then you have to negotiate with both sets of
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rightsholders—the record companies and the music publishers. First you have to go
to the record companies (and if you want the good stuff, like polkas and Lithuanian
folk songs, you have to go to many record companies—there are over 3,000 record
companies in the US alone).

And when you have negotiated each of those 3,000 separate agreements, you are
only half way there—because then you have to go and negotiate with all of the
music publishers—and there are over 25,000 independent music publishers in the
US alone. Mr. Murphy’s organization represents many of them, but I believe Mr.
Roberts from MP3.com would tell you that anything less than an overall comprehen-
sive license to all compositions doesn’t do you much good, because the likelihood is
that rights you have and the rights you need will not match at all. And even one
failure to match can bring down the whole structure.

This is further complicated by the fact that several of the largest music publish-
ers, controlling millions of songs, are owned by the record labels, but the music pub-
lishing catalogs they control bear no relation to the sound recordings they control—
they are not the same songs. For a final complication—the music publishers have
two separate rights, the right to make a mechanical copy of the song and the public
performance right, that may both be implicated in this type of licensing. And each
of those rights is administered for them by a different rights organization.

Now, as you know Senator, that is a simplified statement of the rights structures
in this industry.

COMPULSORY LICENSES

So, what can Congress do to simplify this in a way that will work?

Well, here—at the center of the matter—I find myself in surprising agreement
with a perceptive recent analysis by the RIAA.

Vivendi Universal and the National Association of Music Publishers are in a dis-
pute based on the fact that Universal made musical compositions available online
without getting the publishers’ permission. The RIAA has gone to the Copyright Of-
fice seeking guidance as to whether Section 115 of the Copyright Act applies in such
circumstances. The RIAA articulates a compelling case for the need for compulsory
licenses. The RIAA says that two fundamental problems limit access to music on
the Internet: first, that independent sequential negotiations with all rights holders
(like those I described a minute ago) are practically impossible in any reasonable
time frame. Second, they say that the laws regarding rights are unclear.

It’s an argument I would like to examine with you in some detail.

So let me quote now from the RIAA’s Petition. I have attached the entire Petition
to my testimony.

The RIAA said: “To the extent that On-Demand streams and Limited Downloads
make use of musical works, it is right and proper that songwriters and music pub-
lishers receive a reasonable royalty, as appropriate and as provided under existing
law. RIAA’s member companies are ready and willing to pay reasonable applicable
royalties for the services they operate or authorize.”

[so far so good]

A few paragraphs down, they continue.

“To be compelling to consumers, it is believed that a service must offer tens or
hundreds of thousands of songs, in which rights may be owned by hundreds or thou-
sands of publishers. No service provider is eager to embark on individual negotia-
tions with all those publishers unless it is necessary.”

[well—that’s my experience too. Continuing. . .]

“The music industry is unique among owners and users of copyrighted works in
that reproduction and distribution of musical works has been subject to a compul-
sory license since 1909. In the nearly a century that the mechanical compulsory li-
cense has existed, it has become the foundation of business practices that are deeply
ingrained in the industry and have been embraced by the copyright owners whose
works are subject to it.”

“. . . the availability of a compulsory license has ensured that necessary rights
can be obtained, when needed, at a known price, and pursuant to established proce-
dures. Recognizing that the business practices founded upon the compulsory license
extend to On-Demand streams would avoid the need for individual negotiations on
a scale that is unprecedented in the industry and thus facilitate the launch of On-
Demand Streaming services. . .”

“The lack of clarity as to the issues described above has become the primary ob-
stacle to the launch of digital services designed to meet ever-increasing consumer
demand . . . . Representatives of the RIAA and its members have negotiated with
representatives of music publishers concerning the licensing of services that would
offer On Demand Streams and Limited Downloads. However, in large part because
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of the uncertainty as to the fundamental questions of law addressed above, these
negotiations have not yet successfully resolved the matter.”

In short, the RIAA’s position is that Internet music is a mess because everyone
involved asserts complex and varying rights, that there are too many potential
licensors for “independent sequential negotiations”, and that the best way for the
market to move forward quickly and fairly may be a compulsory license for musical
compositions.

That is the official position of the RIAA—and I endorse this principle. But I en-
dorse it not just for musical compositions -but for sound recordings as well. Not just
for music publishers, but also for record companies.

Do THEY WORK? EXAMPLES OF COMPULSORY LICENSES

As the RIAA says, compulsory licenses have a long history of success, allowing
for the widespread implementation of a new technology while ensuring that rights
holders are compensated. Congress has repeatedly used such licenses as a way of
advancing public policy goals in the context of new and frequently inefficient mar-
ketplaces. Compulsory licenses have encouraged beneficial new technologies, and re-
sponded effectively to particular market failures—including excessive contracting
costs and anticompetitive market structures.

Let’s look at some examples:

In 1909, Congress created a right against the reproduction of musical composi-
tions in mechanical forms (i.e., piano rolls), but limited this right through the cre-
ation of a mechanical compulsory license for musical works. The legislative history
behind the mechanical compulsory license reveals that Congress enacted this provi-
sion, not only to compensate composers, but to prevent the Aeolian Company, which
had acquired mechanical reproduction rights from all of the nation’s leading music
publishers, from limiting the dissemination of the music to the public through the
creation of a monopolistic environment. Thanks to this, once a song has been re-
corded by anybody, it may be recorded by anyone else, without a further license
from the music publisher, if the person making the new recording notifies the pub-
lisher and pays a statutorily mandated royalty based on the number of copes made.
That’s where “cover” songs come from—and only those of us who have heard dif-
ferent versions of “Louie Louie” can appreciate what that compulsory license has
meant for American music.

Years later, Congress again enacted several additional compulsory license, this
time related to consumers’ ability to access broadcast transmissions via cable and
satellite systems. In 1976, Congress passed a compulsory license for cable television
systems that retransmit copyrighted works. Pursuant to the compulsory license pro-
vision, copyright owners are entitled to be paid prescribed royalty fees for a cable
television company’s secondary transmission of the copyrighted work embodied in
television and radio broadcasts.

Then, in 1988, Congress passed the Satellite Home Viewer Act of 1988 (SHVA),
which created a compulsory license system for satellite carriers that retransmit tele-
vision broadcasts that operates similar to the cable compulsory license. Congress
acted again in 1999 when it expanded the SHVA’s scope to include local-into-local
retransmission.

Congress recognized the ability of these then cutting edge technologies to further
disseminate to the public television and radio content, and the need to ensure that
rights holders remained adequately compensated. Congress understood, however,
the inefficiencies inherent in forcing cable or satellite providers to negotiate individ-
ual licensing agreements, thereby resulting in the use of a compulsory license sys-
tem.

Interestingly enough, considering the current controversy, Congress’ next foray
into compulsory licenses applied specifically to music. The Digital Performance
Rights in Sound Recordings Act of 1995 created a limited performance right for
sound recordings, subject to a compulsory license for certain digital audio deliveries
of sound recordings. The compulsory license originally applied, in general, to non-
interactive satellite and cable audio digital deliveries. The Digital Millennium Copy-
right Act amended the original law to explicitly include non-interactive webcasting
of sound recordings within the compulsory license’s scope.

At the time, Congress reasoned that these new technologies promised to encour-
age the widespread dissemination of this music to the public. Once again, Congress
enacted the compulsory license mechanism as a means to ensure that artists and
other rights holders were compensated, while not hindering the continued develop-
ment and deployment of these digital delivery systems.

Finally, I think we can all agree that AM and FM radio have been good for re-
corded music. The benefits of radio have flowed from the effective compulsory li-
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cense created by performing rights societies, such as ASCAP and BMI. They enforce
songwriters’ and music publishers’ performance rights through a court created proc-
ess that removes the need to negotiate with individual rights holders. While Con-
gress did not create this procedure, it has implicitly endorsed it by recognizing these
performing rights societies in recent legislation. Further, Congress repeatedly has
refused requests to outlaw the use of these blanket licenses.

In all of these cases of compulsory licensing, creators benefit from, but do not com-
pletely control, the distribution of their product. A balance is struck—a balance that
is at the heart of all intellectual property law. Remember, intellectual property is
not the same as real property or personal property—copyright is a limited right.
Copyright is not based on a private right of the individual, it is a creation of and
a tool of public policy. It requires a constant balance between the public’s interest
in promoting creative expression and the public’s interest having access to those
works. This 1s a balance that has often proven impossible to find without the help
of the Congress.

IMPORTANT ELEMENTS OF ANY LICENSING REGIME FOR INTERNET MUSIC

Let me offer a few specific elements that I think are important for a fair and equi-
table compulsory license law.

Any such solution has to apply to the entire catalog of the applicable rightsowner,
whether record company or music publisher. Too often companies have entered into
licensing arrangements that contain a clause saying that the subject matter of the
license will be decided “later, when the rightsholders can determine what rights the
rightsholder owns and can license.” This process, which is generally know a “rights
c{tlaalll"ances” is often used to transform what looks like a real license into an empty
shell.

Any such solution should also offer licensees both the sound recording rights and
the musical composition rights. As we have seen above, it makes no sense for a li-
censee to have a sound recording license, and then have to begin negotiating with
all the publishers.

Any technology requirements for copyright management and security have to be
general enough so that they are capable of being fulfilled by many vendors. Private
licensing regimes have been recently reported which would violate this basic prin-
ciple of neutrality, by linking access to rights to the use of particular software—even
as there are interlocking financial arrangements between the rightsholders and the
software companies. ASCAP cannot tell a radio station what brand of transmitter
to use; and no such new technological extensions of market power should be a part
of any new licensing.

The licensing terms under any compulsory licensing system must be the same for
all. I am particularly concerned here about a point Senator Hatch made at our hear-
ing last July, that he was concerned that the major record companies would make
cross-licensing arrangements among each other that would have economic terms
that would ensure that the Internet services the record companies operate would
have greater profits than any other licensed services.

BENEFITS TO ALL ARTISTS

We must be careful to construct a structure that will allow all recording artists,
songwriters, record companies and publishers, not just the few large entities, to par-
ticipate and profit from music on the Internet. I believe that the great strength of
American music is as much in choral, gospel and inspirational music bands, as it
is in the latest Top 40 hits. Certainly a 10 minute walk through the shared files
of Napster users suggests the same. We all listen to everything. And so all inde-
pendent labels and publishers should participate as well.

Finally, I think we should adopt a direct Internet rights payment to artists. There
is certainly precedent for this in the so-called “writer’s share” of public performance
(radio and television) payments that are made by ASCAP and BMI. As you know,
a portion of those payments goes directly to the songwriter. We can do the same
and give artists a direct benefit from these new technologies.

CONCLUSION

Senator, this is a moment of tremendous opportunity. For many years, our nation
and this Committee heard wonderful promises of an emerging digital music era,
where people could have convenient access to the entire catalog of recorded music
over the Internet at the touch of a button.

Well, as often happens, history arrived ahead of time.

And it is a uniquely American story.
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A young man with no standing, no credentials, no connections, and no plan for
placating the powerful, sat down outside Boston and created an entirely new sys-
tem.

Within 18 months, we were no longer debating whether there would be music on
the Internet, but debating the best way to make sure that it continues. More than
60 million users have started a new stage in our national love affair with music.
Napster users are nearly 50% more likely to say they are listening to more music
now than six months ago, compared to others on line. All of us are finding new
music—and music we’d forgotten how much we loved.

The question before this Committee is a matter of policy. How to make this new
world of Internet music work. The next step should not be shutting it down, but
making it work for everyone. The Congress has effectively promoted new tech-
nologies in the past, while ensuring that creators benefit; it is essential that we do
so again today.

Thank you.
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In the Matter of

)
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)
Application of the Mechanical Compulsory ) Docket No.
License to Certain Digital Music Services )

)

)

PETITION FOR RULEMAKING AND TO CONVENE COPYRIGHT
ARBITRATION ROYALTY PANEL IF NECESSARY

There is a pressing need in the marketplace for legitimate digital music services,
driven by the dual forces of exploding consumer demand and a proliferation of digital music
services that are infringing copyrighted musical works and sound recordings. To meet this
demand, record companies and third parties they have authorized to use their recordings
(“Third Party Services™) are aggressively preparing to launch new digital music services.

Two music delivery technologies attractive to consumers are “On-Demand Streams”
and “Limited Downloads.” For purposes of this petition, we use the term “On-Demand
Stream” to refer to an on-demand, real-time transmission using streaming technology such as
Real Audio, which permits users to listen to the music they want when they want and as it is
transmitted to them. We use the term “Limited Download” to refer to an on-demand
transmission of a time-limited or other use-limited (i.e. non-permanent) download to a local
storage device (e.g. the hard drive of the user’s computer), using technology that causes the
downloaded file to be available for listening only either during a limited time (e.g. a time

certain or a time tied to ongoing subscription payments) or for a limited number of times.
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Record companies are ready and willing to pay any necessary royalties to musical
work copyright owners when record companies use or authorize the use of musical works in
services that transmit On-Demand Streams and/or Limited Downloads. In doing so, they
expect to rely, to the extent they can, upon the mechanical compulsory license in Section 115
of the Copyright Act and licensing procedures that have been agreed upon with The Harry
Fox Agency, Inc. (“HFA”), the leading mechanical licensing agency.

Representatives of the Recording Industry Association of America, Inc. (“RIAA”) and
its members have negotiated with HFA and other representatives of music publishers
concerning the licensing of services that would offer On-Demand Streams and Limited
Downloads. However, those negotiations have not yet successfully resolved the matter, in
large part because of uncertainty as to fundamental questions of law addressed in this petition.
Among other things, representatives of music publishers have taken the position that both On-
Demand Streams and Limited Downloads implicate their mechanical rights.'

Treatment of On-Demand Streams as incidental digital phonorecord deliveries?
(“Incidental DPDs”) would facilitate the launch of services that make On-Demand Streams,
but there remain questions about whether this treatment is appropriate. Determination of a
statutory royalty rate for Incidental DPDs has been deferred, see 37 C.F.R. § 255.6, so if this
treatmentv is propef, it is imperative that a royalty rate for Incidental DPDs be determined

promptly.

! To our knowledge, publishers have not taken the position that streams other than On-
Demand Streams (e.g. webcasts) implicate their mechanical rights.

2 I.e., digital phonorecord deliveries (“DPDs”) where the reproduction or distribution of a
phonorecord is incidental to the transmission which constitutes the DPD. See 17 U.S.C.
§ 115(d).
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Limited Downloads would more clearly seem to implicate publishers’ mechanical
rights, but the applicable royalty is unsettled. The making of Limited Downloads may
constitute distribution by acts or practices in the nature of rental, lease or lending. However,
it is also possible that a Limited Download is an Incidental DPD. Ifthe former, Section
115(c)(4) of the Copyright Act provides a formula for determining the applicable royalty, but
the Register of Copyrights has not issued the regulations contemplated by that provision that
are necessary to carry out its purpose. If the latter, there is, as noted above, no applicable
statutory royalty rate.

In any event, in addressing the application of the mechanical compulsory license to
On-Demand Streams and Limited Downloads, the Copyright Office should make clear that
the compulsory license extends to all the activities necessary to transmit On-Demand Streams
and Limited Downloads.

Because record companies and/or Third Party Services are willing and able to launch
legitimate digital music services that will meet the enormous consumer demand for such
services, the lack of clarity as to these issues has become the primary obstacle to their launch.
The time has come to resolve these issues. Accordingly, RIAA respectfully requests that the
Copyright Office (1) commence a rulemaking pursuant to 17 U.S.C. § 702 to address the
application of the mechanical compulsory license to On-Demand Streaming and Limited
Downloads; (2) if it is determined that either On-Demand Streaming or Limited Downloads
constitute the making and distribution of Incidental DPDs, then, pursuant to 17 U.S.C.

§§ 115(c)(3)(D), 801(b)(1), 803(a)(1), (3), and 37 C.F.R. §§ 251.61(a)(4), 255.6, convene a
Copyright Arbitration Royalty Panel (“CARP”) to determine the applicable royalty rates and

terms for the period beginning January 1, 1998 and ending on December 31, 2002; and (3) if
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it is determined that Limited Downloads constitute distribution by acts or practices in the
nature of rental, lease or lending, issue the regulations contemplated by Section 115(c)(4).
BACKGROUND

RIAA is the trade association that represents the U.S. recording industry. Its mission
is to foster a business and legal climate that supports and promotes its members’ creative and
financial vitality. Its members are the record companies that comprise the most vibrant
national music industry in the world. RIAA members create, manufacture and/or distribute
approximately 90% of all legitimate sound recordings produced and sold in the United States.

It is well known that consumers want to listen to and obtain music online. The
recording industry is acutely aware of this desire and understands the benefits to artists, record
companies, songwriters, music publishers and consumers alike of electronic delivery of
music. The industry is excited about, and eagerly embracing, the opportunities for such
delivery offered by the Internet. The success of the recording industry always has depended
upon bringing consumers the music they love, and the recording business is all about finding
new ways to make music available to more people. Thus, for decades, the industry has been
an innovator of means to combine new technology with the creative process to deliver music
in new ways.

Services that will transmit On-Demand Streams and/or Limited Downloads are
currently under development by record companies and Third Party Services, and in some
cases ready for imminent launch. For example, Unsurface, which will be unveiled first
quarter 2001, will allow users to access music and other content from a digital storage locker,
where it will be available for On-Demand Streaming. See Bruce Haring, In a First, Sony

Prepares for Launch of Multimedia ‘Jukebox’ for Digital Content, Inside (Oct. 5, 2000)
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available at http://ww.inside.comy/story/Story_Cached/0,2770,10639_9_16_1,00.html.
Universal Music Group also is beta testing a service. See Universal Offers Test of
Subscription Plan, DigitalMusicWeekly.com (Oct. 27, 2000) available at
http://www.digitalmusicweekly.com/issues/dmw10272000.htmi#Headline310. Others that
have announced their intention to launch services that will transmit On-Demand Streams
and/or Limited Downloads include Emusic.com, Inc., MP3.com, Inc. musicbank,
Incorporated and Streamwaves.com, Inc.

Some services may make On-Demand Streams and Limited Downloads available on a
peer-to-peer basis. Some may make them available on a subscription basis, while others may
rely upon other revenue sources. However, while there may be variations in the business
models of services that offer On-Demand Streams and Limited Downloads, these modes of
music delivery themselves are straightforward, and the fandamental legal questions
concerning the application of Section 115 to these techniologies can be resolved irrespective of
any variations in the businesses in which these technologies may be used.

DISCUSSION

L The Application of Section 115 to On-Demand Streams and Limited Downloads
Has Not Been Resolved and the Applicable Rate is Unsettled

RIAA believes that it should be possible to launch services that make On-Demand
Streams and Limited Downloads under the existing statutory framework while respecting the
copyright protection that ensures the continuation of the creative process. However, record
companies take very seriously their obligations under copyright law, and it is simply not clear
what licenses are required to operate these services. This ambiguity is of grave concern to
record companies and Third Party Services that are poised to launch services. To the extent

that On-Demand Sireams and Limited Downloads make use of musical works, it is right and

-5-
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proper that songwriters and music publishers r>ceive a reasonable royalty, as appropriate and
as provided under existing law. RIAA’s member companies are ready and willing to pay
reasonable applicable royalties for the services they operate or authorize.

The mechanical compulsory license of Section 115(a)(1) of the Copyright Act
provides that when phonorecords of a nondramatic musical work have been distributed to the
public in the U.S., anyone may obtain a compulsory license to make and distribute
phonorecords of the work, including by DPD and by acts or practices in the nature of rental,
lease or lending. See 17 U.S.C. §§ 115(a)(1), (c)(4). It is not clear, however, whether
Section 115 authorizes the full range of activities necessary to make On-Demand Streams or
Limited Downloads, and if it does, it is not clear what royalty applies. Thus, to provide the
ground rules for services providing On-Demand Streams and Limited Downloads, it is
necessary (1) to resolve whether On-Demand Streams are Incidental DPDs covered by the
mechanical compulsory licensing provisions, (2) to confirm that the mechanical compulsory
license includes the right to make the server copies or other copies necessary to transmit On-
Demand Streams and Limited Downloads, and (3) to determine the royalty rate applicable to
On-Demand Streams (if they are covered by the mechanical compulsory license) and Limited
Downloads.

A. Recognizing that the Mechanical Compulsory License Authorizes all

Activities Necessary for the Transmission of On-Demand Streams would
Facilitate the Launch of Services, but There Are Questions about Whether
that Treatment Is Appropriate

Representatives of music publishers have taken the position that On-Demand Streams
implicate their mechanical rights. Treatment of On-Demand Streams as Incidental DPDs
would facilitate the launch of services that make On-Demand Streams. To be compelling to

consumers, it is believed that a service must offer tens or hundreds of thousands of songs,

_6-
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which rights may be owned by hundreds or thousands of publishers. No service provider is
cager to embark on individual negotiations with all those publishers unless it is necessary.

The music industry is unique among owners and users of copyrighted works in that
reproduction and distribution of musical works has been subject to a compulsory license since
1909. In the nearly a century that the mechanical compulsory license has existed, it has
become the foundation of business practices that are deeply ingrained in the industry and have
been embraced by the copyright owners whose works are subject to it. When the Chairman of
the House Judiciary Subcommittee on Intellectual Property and Judicial Administration
proposed eliminating the compulsory license some years ago, RIAA agreed, but the National
Music Publishers Association (“NMPA”) insisted on retaining it. Indeed, it is NMPA that
proposed the extension of the compulsory license to DPDs in the Digital Performance Right
in Sound Recordings Act of 1995 (“DPRA”).

While record companies historically have invoked the compulsory license only rarely,
the availability of a compulsory license has ensured that necessary rights can be obtained,
when needed, at a known price, and pursuant to established procedures. Recognizing that the
business practices founded upon the compulsory license extend to On-Demand Streams would
avoid the need for individual negotiations on a scale that is unprecedented in the industry and
thus facilitate the launch of On-Demand Streaming services.

However, there remain questions about whether this treatment is appropriate. A DPD
is an “individual delivery of a phonorecord by digital transmission of a sound recording,
which results in a specifically identifiable reproduction by or for any transmission recipient of
a phonorecord of that sound recording . . . .” 17 U.S.C. § 115(d) (emphasis added). When an

On-Demand Stream is received, small portions of the On-Demand Stream are buffered for a



37

short time on a revolving basis, but it is not clear that any “specifically identifiable”
“phonorecord” ever is reproduced or delivered. Thus, whether On-Demand Streams are
Incidental DPDs is unsettled, and the answer to this fundamental question will affect
numerous service providers.

B. The Compulsory License Includes the Right to Make All the Copies
Necessary to Operate Services

In addressing the application of the mechanical compulsory license to On-Demand
Streams and Limited Downloads, the Copyright Office should make clear that the compulsory
license extends to all the activities necessary to transmit On-Demand Streams and Limited
Downloads. Specifically, in order to make either On-Demand Streams or Limited
Downloads, the operator of a service generally must make multiple phonorecords of musical
works on its servers, and those works may be further reproduced, at least in part and for
periods of short duration, as part of the transmission process. While some of these
reproductions may be exempt under Section 112(a), it is likely that certain reproductions
necessary for the operation of commercial services are not exempt under Section 112(a).
RIAA believes that a mechanical compulsory license must be understood to cover these
activities in foto. Thus, a mechanical license covering either Limited Downloads or On-
Demand Streams (if an On-Demand Stream is an Incidental DPD) must be understood to
encompass the reproductions made on the service’s servers and as part of the transmission
process, just as a mechanical license for the reproduction and physical distribution of
phonorecords always has been understood to encompass the masters and stampers from which
are made the physical phonorecords ultimately distributed to the public. A contrary result

would render the amendments made to Section 115 by the DPRA a nullity by always allowing
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the exclusive rights of the musical work copyright owner to prevent the making and
distribution of the DPDs that the Act was intended to authorize.

C. Action Is Necessary to Determine the Applicable Royalty Rate

It is not clear what royalty rate applies to either On-Demand Streams or Limited
Downloads. In the case of On-Demand Streams, the issue is the uncertainty described above
concerning the application of Section 115 to On-Demand Streams. Ifit is concluded that On-
Demand Streams are Incidental DPDs, Section 115 provides a relevant rate category, but
determination of a statutory royalty rate for Incidental DPDs has been deferred, 37 C.F.R
§ 255.6.

It simply is not clear how Limited Downloads should be treated for purposes of
Section 115. Section 115 and its implementing regulations identify four rate categories that
apply to phonorecords made and distributed under the mechanical compulsory license,
depending on the nature of the phonorecords made and/or the means by which they are
distributed: (1) phonorecords with which the compulsory licensee has voluntarily and
permanently parted possession by physical distribution, see 17 U.S.C. § 115(c)(2); 37 C.F.R.
§ 255.3; (2) Incidental DPDs, see 17 U.S.C. § 115(c)(3)(C) and (D); 37 C.F.R. § 255.6;

(3) DPDs in general (“General DPDs”), see 17 U.S.C. § 115(c)(3)(C) and (D); 37 C.F.R.
§ 255.5; and (4) phonorecords distributed “by rental, lease, or lending (or by acts or practices
in the nature of rental, lease, or lending),” 17 U.S.C. § 115(c)(4).

It is clear that transmitting Limited Downloads does not involve the permanent
physical distribution of phonorecords (category 1). Since the enactment of the DPRA,
General DPDs (category 3) have borne the same rate as physical phonorecords. That result
can be justified only on the basis that permanent downloads give consumers the benefits of

ownership of a phonorecord. Limited Downloads stand in sharp contrast to the permanent
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downloads that clearl; constitute General DPDs, so that too would seem to be the wrong rate
category. If Limited Downloads are neither physical phonorecords nor General DPDs, it
follows that there are only two options: that the transmission of Limited Downloads either
constitutes (1) distribution by acts or practices in the nature of rental, lease or lending
(because transmitting a Limited Download is the functional equivalent of renting, leasing or
lending a phonorecord by means of physical delivery for the same limited period) or (2) the
making of Incidental DPDs (becéuse the reproduction or distribution of a phonorecord for a
limited time is incidental to the limited number of listens that are permitted).

In either case, action by the Copyright Ofﬁcé is required. If the Incidental DPD rate
applies, determination of a statutory royalty rate has been deferred, 37 CFR § 255.6. Ifthe
rental rate applies, Section 115(c)(4) of the Copyright Act provides a formula for determining
the applicable royalty, but the details of calculating the royalty are unclear, and the Register of
Copyrights has not issued the regulations contemplated by that provision that are necessary to
carry out its purpose. Action by the Copyright Office is, therefore, imperative so that RIAA’s
members and Third Party Services can meet the marketplace demand for On-Demand Streams
and Limited Downloads by offering the public legitimate access to recorded music. In the
meantime, RIAA members may elect to obtain compulsory licenses or licenses through
agreed-upon licensing procedures, and they are committed to pay applicable royalties
(including on a retroactive basis as determined), and maintain records sufficient to ensure that

proper payments are made upon determination of such royalties.

-10-
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1L The Application of Section 115 to Bizital Music Services Is Ripe for
Determination

A. There Is a Compelling Need to Resolve the Application of Section 115 to
On-Demand Streams and Limited Downloads

The lack of clarity as to the issues described above has become the primary obstacle to
the launch of digital services designed to meet ever-increasing consumer demand. Thus, a
determination by the Copyright Office with respect to the application of Section 115 to On-
Demand Streams and Limited Downloads, and a determination of the relevant rate(s), is
essential.

Representatives of RIAA and-its members have negotiated with representatives of
music publishers concerning the licensing of services that would offer On-Demand Streams
and Limited Downloads. However, in large part because of uncertainty as to the fandamental
questions of law addressed above, those negotiations have not yet successfully resolved the
matter. These questions affect even the structure of such negotiations. If the mechanical
compulsory license is available to cover in rofo services offering On-Demand Streams and
Limited Downloads, then voluntary mechanical licenses can be offered by HFA, and it is
appropriate that royalty rates be negotiated on an industry basis by RIAA and HFA as has
been the case for decades. If, however, the mechanical compulsory license does not cover in
toto services offering On-Demand Streams and Limited Downloads, then it is necessary that
thousands of individual publishers make individual decisions about whether, and on what

terms, to license their songs. It would be very burdensome for those seeking to launch
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services to negotiate licenses with thousands of individual publishers, hut it is important that
these issues be resolved promptly so that such negotiations can begin if necessary.’

Moreover, the current uncertainty surrounding the applicable royalty rate presents a
serious risk to those seeking to create a legitimate business. Although the compulsory license
permits the launch of services offering On-Demand Streams and Limited Downloads without
infringement liability for the activities covered by the license, the risk associated with an
uncertain royalty rate remains substantial.

Record companies are excited at the prospect of consumers having access to On-
Demand Streams and Limited Downloads and are committed to operating or authorizing such
services in compliance with copyright law. The record companies that elect to obtain
compulsory licenses are committed to pay applicable royalties once determined and maintain
records sufficient to ensure that proper payments are made upon determination of such
royalties.

B. The Copyright Office is the Proper Forum to Resolve the

Application of Section 115 to On-Demand Streams and Limited
Downloads

Section 702 of the Copyright Act authorizes the Copyright Office “to establish
regulations not inconsistent with law for the administration of the functions and duties made
the responsibility of the Register under this title.” As the Copyright Office has recognized,
Section 702 “makes it plain that the Copyright Office is vested with authority to interpret

provisions of the Act . . ..” Cable Compulsory License; Definition of Cable System, 57 Fed.

* Reliance upon the mechanical compulsory license is burdensome as well, and it would be
desirable for any rulemaking or CARP undertaken pursuant to this petition to consider
streamlining compulsory license procedures to the extent consistent with law.

-12-
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Reg. 3284, 3290 (Jan. 29, 1992) (citing 17 U.S.C. § 702); see also id. at 3292 (“[T]he Office
is charged with the duty to interpret the statute in accordance with Congress’ intentions and’
framework and, where Congress is silent, to provide reasonable and permissible
interpretations of the statute”).

The Copyright Office has frequently exercised its authority to interpret provisions in
the Copyright Act relating to statutory licenses, and its decisions to do so have been affirmed
by the courts. See, e.g., Satellite Broad. and Communications Ass’n v. Oman, 17 F.3d 344,
347 (11th Cir. 1994) (“The Copyright Office is a federal agency with authority to promulgate
rules concerning the meaning and applicability of” statutory license provisions) (citing
Cablevision Sys. Dev. Co. v. MPAA, Inc., 836 F.2d 599, 608-9 (D.C. Cir. 1988)). The
Copyright Office recently reaffirmed this authority. See Satellite Carrier Compulsory
License; Definition of Unserved Household, 63 Fed. Reg. 3685 (Jan. 26, 1998).

The application of Section 115 to On-Demand Streams and Limited Downloads is
particularly apt for a rulemaking proceeding, where all interested parties can file comments on
the issue and a rule can be issued after consideration of these comments. Cf. Kappelmann v.
Delta Air Lines, Inc., 539 F.2d 165, 171 (D.C. Cir. 1976) (decisions “involv{ing] both
technical and policy questions which have industry-wide application ... are better made on an
industry-wide basis in an agency rulemaking proceeding.”) (citations omitted). Because this
case does not involve the legal rights of only two individual parties, but implicates the
interests of multiple industry groups and thousands of companies, it is not suitable for
resolution, in the first instance, by the courts. Indeed, absent a clear rule from the Copyright
Office, various parties could end up engaging in multiple lawsuits in different forums
throughout the country, since no single district court may be able to render an interpretation of

S13-
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the Act, and to enter a judgment, that would bind all of the hundreds of record companies,
thousands of music publishers and many others affected by Section 115’s application to On-
Demand Streams and Limited Downloads.

While, as described above, it may well be necessary to convene a CARP to determine
a mechanical royalty rate for Incidental DPDs, the full range of issues described in this
Petition cannot and should not be resolved by CARP. A CARP has authority only “[t]Jo make
determinations concerning the adjustment of reasonable copyright royalty payments” as
provided in various statutory licenses,\ including Section 115. 17 U.S.C. § 801(b)(1)
(emphasis added). Section 115 provides that the Librarian of Congress shall convene a CARP
“to determine a schedule of rates and terms. . ..” 17 U.S.C. § 115(c}(3)(D) (emphasis added).
Nothing in the Copyright Act authorizes a CARP to address the application of a compulsory
license to a particular type of service.

Entrusting this issue of statutory interpretation to a CARP also makes little practical
sense. It is the Copyright Office and not the CARP that has the relevant expertise to interpret
the Copyright Act. The Copyright Office should not be relegated to reviewing CARP
interpretations of the Copyright Act pursuant to the deferential standard in Section 802(f). It
is the CARP that shéuld defer to the Copyright Office’s interpretations and not vice versa.
See SBCA v. Oman, supra, 17 F.3d at 347 (“Copyright Office’s interpretation of the
Copyright Act should ordinarily receive deference™) (citing DeSylva v. Ballentine, 351 U.S.

570, 577-78 (1956)).
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CONCLUSION

For the foregoing reasons, RIAA respectfully requests that the Copyright Office
(1) commence a rulemaking pursuant to 17 U.S.C. § 702 to address the application of the
mechanical compulsory license to On-Demand Streaming and Limited Downloads; (2) if it is
determined that either On-Demand Streaming or Limited Downloads constitute the making
and distribution of Incidental DPDs, then, pursuant to 17 U.S.C. §§ 115(c)(3)(D), 801(b)(1),
803(a)(1), (3), and 37 C.F.R. §§ 251.61(a)(4), 255.6, convene a Copyright Arbitration Royalty
Panel (“CARP”) to determine the applicable royalty rates and terms for the period beginning
January 1, 1998 and ending on Decexﬁber 31, 2002; and (3) if it is determined that Limited
Downloads constitute distribution by acts or practices in the nature of rental, lease or lending,

issue the regulations contemplated by Section 115(c)(4).
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Chairman HATcH. Thank you, Mr. Barry.
Mr. Gottlieb, we look forward to your testimony.

STATEMENT OF STEVE GOTTLIEB, PRESIDENT AND FOUNDER,
TVT RECORDS

Mr. GOTTLIEB. Mr. Chairman and distinguished members of the
Committee, good morning, and thank you for inviting me to partici-
pate. I am both honored and humbled to be here among such high-
ly celebrated business colleagues and legendary recording artists.
My purpose in appearing before you today is to share our concern
that copyright remain a tool to incentivize creators and not a
means to enlarge or enhance market power.

By way of introduction, I am president and founder of TVT
Records, one of the largest, free-standing, independent record com-
panies in America. By free standing, I mean we are neither owned
or funded or distributed by or otherwise aligned with any of the
five multinational music companies.

Like many independents, ours is a story of most unlikely success.
Armed with almost no capital and less experience, my company
sprang from an odd collection of old TV themes. Back then, inde-
pendents were considered a low-rent farm club. The major compa-
nies owned the charts, and the notion of an independent having a
hit without the help of a major label was most unlikely. Happily,
times have changed and today independent records grace the top
of the charts every day.

As an independent, TVT is part of a community of thousands of
entrepreneurs and artists responsible for one of the most vital seg-
ments of the U.S. music industry. Collectively, our market share is
some 17 percent of domestic retail sales, a market share greater
than four of the multinational music companies and second only to
that of Universal.

Beyond our collective market power, the independent community
plays a unique role as the principal spawning ground for new art-
ists and new music movements. It is by virtue of the independent
community’s constant prodding and rejuvenation of the music scene
that we as Americans enjoy such a diverse choice of music and
such a productive and profitable music industry.

Independent entrepreneurs, artists, and society are beneficiaries
today of what is essentially a level playing field with regard to
music marketing and distribution. This allows consumers to hear
a broad array of music on the radio, to find it at their record stores,
and to embrace it as they so choose. And they do so with unpredict-
able results that no record company, no matter how well capital-
ized, can sit idly by, comforted with the notion that their past suc-
cess is a predictor of future outcomes.

This level playing field also allows copyright creators, the artists
upon whose gifts and talents we so depend, to create with the
knowledge that, beyond themselves, the ultimate arbiter of taste
will be the public. The hallmark of the music business is the public
listens to songs and artists, not record companies. Ideally, those
songs and artists compete with one another in a marketplace of
musical ideas.

With the advent of the digital age, the greatest threat to the
composition of the music industry, its vibrancy and independent
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spirit, is the emergence of new barriers between music providers
and the market discipline exerted by public demand. Some years
ago, decidedly without the authority of rights to do so, Shawn Fan-
ning introduced the world to a profound new notion. What this no-
tion depended on, aside from the misappropriation of music copy-
rights, to which I will return, is unfettered access on an even-hand-
ed basis to the idealized infinite jukebox. It is, I would argue, this
freedom to choose from everything in existence that has so ignited
the passion of Napster users. It is the freedom to choose which has
so inspired and renewed people’s love of music online and the free-
dom to choose that underlies the digital music revolution. It is free-
dom, and not free-ness or the absence of cost. For, surely, while
copyright owners may not have been recompensed through
Napster’s infancy, clearly many others have been able to monetize
the consumer’s passion for digital music.

As the advertisements for a wide array of hardware makers cur-
rently attests to, enjoyment of online music has been a major driv-
er of computer sales and has helped fuel extraordinary growth for
ISPs and infrastructure providers alike. Music file sharing has
earned itself recognition as the killer Nap.

Once security issues are addressed—and security must be ad-
dressed—the question becomes: What will this new digital world
look like? The genius of Napster is that all music is available on
an equal footing and that the consumer’s choice prevails. Our con-
cern is that, without Congressional scrutiny, any service such as
Napster that requires consent of all copyright owners may be un-
fairly dominated by the few owners of the most content. The result
would be a two-class system of copyrights where the copyrights
that are owned and aggregated by multinational corporations are
treated one way and the copyrights of everyone else another.

We have already begun to experience that firsthand, and right
now our lawyers are in New York in front of a Federal judge and
jury defending our copyrights against a company that has taken
the viewpoint that, while the major labels were entitled to substan-
tial damages and licensees with regard to their copyrights, inde-
pendent labels were not.

Such a two-class system of copyright, one that places copyright
value based on who owns it and what market they can exert, would
be a tremendous setback to our fertile entertainment economy.

The various announcements of entities being fostered by the
major record labels, all are consistent in their failure to acknowl-
edge the necessity of a scheme whereby all content creators are
treated equally. None of these vehicles to date, as far as I can tell,
have made it clear that the creation of a level playing field is one
of their organizing principles. Indeed, the very opposite seems to
have been expressed, that is, by all these vehicles, with the excep-
tion of Napster.

I should point out that TVT, while in a lawsuit with some online
companies, has been not slow to offer its content on the Internet.
Since 1999, our entire catalogue has been made available free to
the consumer on a timed-out and secure basis. And we remain No.
1 in the number of secure downloads provided to consumers.

More recently, we were the first label to recognize that once
Napster had expressed its willingness to acknowledge copyright
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and to establish a scheme to compensate all rights holders, that we
had indeed reached the goal of our litigation with them. Thus, we
became the first label to withdraw all of our claims against
Napster and entered into a license agreement with them for their
anticipated new secure music subscription service.

Amongst all entities vying to provide music online in a respon-
sible and secure manner, Napster alone has promised to create a
platform on which all rights holders may compete on the basis of
quality and appeal of their content. This commitment to equal ac-
cess and opportunity may never come to fruition if Napster is not
successful in persuading the major content owners to grant it
rights.

Under such a circumstances the question arises: Can a market-
place in which a few entities control so much content produce a
universal delivery system in which equal access and equal oppor-
tunity, financial and otherwise, is provided to all? The question is
one that I believe the Committee must consider to be an issue of
importance. If the largest aggregators of content are able to lever-
age their market power to gain undue advantage, then they will be
allowed to transform a mechanism intended to incent creation into
a mechanism that perpetuates the current marketplace status quo.
Such a distortion of copyright policy would institutionalize current
content owners’ positions of dominance in the marketplace and
shift the benefit of copyright law from creators to the largest of
aggregators.

The unique nature of the phenomenon introduced to us all by
Shawn Fanning has the potential to open up a whole new horizon
to all content owners and consumers alike. I welcome the Commit-
tee’s scrutiny of the marketplace as it works through these many
new and interesting challenges and hope the Committee’s contin-
ued interest in the matter will assist motivating our industry’s
leaders to indeed lead us toward a fair and equitable market solu-
tion, one that will neither limit consumer choice or create inequi-
ties among content owners.

Chairman HATCH. Thank you, Mr. Gottlieb.

[The prepared statement of Mr. Gottlieb follows:]

STATEMENT OF STEVE GOTTLIEB, PRESIDENT AND FOUNDER, TVT RECORDS

Mr. Chairman and distinguished members of the Committee, good morning and
thank you for inviting me to participate in this hearing. I am both honored and
humbled to be here among such highly celebrated business colleagues and legendary
recording artists. My purpose in appearing before you today is to address how in
this digital age, copyright remains a tool to incent creators and not a mechanism
to enlarge market power.

By way of introduction I am Steve Gottlieb president and founder of TVT Records,
the largest freestanding independent record company in America. By freestanding
I mean we are neither owned by; funded by; distributed by; nor otherwise aligned
with any of the five major multinational music companies. Like many independent
labels ours is the story of the most unlikely success. Fresh from school with degrees
from Yale and Harvard under my belt, I foolishly undertook to license Americas
best-loved and appreciated music, namely our TV themes, and assemble them in a
compilation called Televisions Greatest Hits. The resulting vinyl LP, for alas that
was the poor state of our music technology at that time, became a worldwide suc-
cess. From those humble beginnings, armed with almost no capital and even less
experience, I began my assault on what was then a music establishment of 6 major
record companies. Back in those days independents were considered to be a low rent
farm club at best. The major record companies owned the charts and the notion of
an independent having a hit record without the “help” of a major most unlikely.



49

Happily times have changed and albums from independents regularly grace the top
of the bestseller charts. So to has TVT changed.

From a one-man shop in 1985, TVT now employs well over 100 people and enjoyed
sales in excess of 50 million dollars last year. Our roster now extends well beyond
TV themes running the musical gamut from hard rock to pop to hip-hop to R&B
to alternative. Through TVT SoundTrax, our label is also a force in motion picture
soundtrack albums including releases from such top films as Steven Soderburgh’s
Oscar nominated “Traffic”—a film I am proud to be associated with as, I hope, Sen.
Hatch is as well

As an independent, TVT is a member of a community of thousands of entre-
preneurs and artists responsible for one of the most vital segments of the US music
industry. Collectively our market share is some 17% of domestic retail sales, a mar-
ket share greater than four of the multinational music companies, and second only
to that of Universal. This figure perhaps understates the size of the independents’
share of music that most engages the public’s interest. To wit, in the major labels’
own filings against Napster they have acknowledged that a full 27% of the music
files shared were non-major titles. Beyond our collective market power, the inde-
pendent community plays a unique role as the principle spawning ground for new
artists and new music movements. It is by virtue of the independent community’s
constant prodding and rejuvenation of the music scene that we as Americans enjoy
such a diverse choice of music and such a productive and profitable music industry.

Fellow entrepreneurs, artists, and society are all beneficiaries what today is an
essentially level playing field with regard to music marketing and distribution. This
level playing field allows consumers to hear a broad array of music on radio, to find
it at record stores and to embrace it as they choose. And embrace it they do—with
such unpredictable results that no record company, no matter how well capitalized,
can sit idly by comforted by the notion that their most recent success will have any
bearing on their ability to identify, attract, and support tomorrow’s most popular
artist. As the marketplace continually reminds us, picking tomorrow’s stars is, at
best, a low percentage game.

The hallmark of the music business is that the public listens to songs and art-
ists—not record companies. Ideally, those songs and artists compete against one an-
other in a marketplace of musical ideas. This competitive framework has evolved
from and depends upon a combination of laws, regulations, judicial rulings and mar-
ket forces. For example, laws against both Payola and concentrated radio station
ownership, combined with the discipline of market forces, insure that radio stations
are always searching for what excites the listener. Failure to do so would only cre-
ate opportunity for competitors to gain an advantage in the marketplace. Similarly
retailers, who can ill afford to drive a customer across the street, are forced by the
marketplace to stock whatever consumers demand. This proximity to public yields
an essentially open marketplace.

Where there is a lack of marketplace competition—wherein parties are isolated
from the discipline of public demand—as in the area of music video television, the
results are informative. There, the majors have demonstrated both the desire and
ability to exploit their market dominance so as to deprive independents from gain-
ing an amount of airtime devoted to their artist that is anywhere near commensu-
rate with their marketshare.

Moving beyond these examples to our current dilemma, the advent of the digital
age brings the greatest threat yet to the vibrant composition and independent com-
petitive spirit of the music industry. This threat is the emergence of new barriers
between music providers and the market discipline exerted by public demand.

Some years ago, decidedly without the authority or rights to do so, Shawn Fan-
ning introduced the world to a profound new notion and tapped directly into this
market demand. His notion of having immediate access to the entire world of music
without limitation has allowed a wholly new and unique way of interacting with
music as transformative, different, and disruptive an innovation as the radio. This
powerful concept was instantly understood and embraced by the public in an un-
precedented manner as something with no real world equivalent. What this innova-
tion depended on (aside from the misappropriation of music copyrights to which I
will return) is unfettered access on a democratic and evenhanded basis to the ideal-
ized infinite jukebox. It is, I would argue, this freedom to choose from everything
in existence that has so ignited the passion of Napster users; it is this freedom to
choose which has so inspired and renewed people’s love of music online; and it is
this freedom to choose that fuels the digital music revolution. It is freedom—not
freeness or absence of cost. For surely while copyright owners may not have been
recompensed through Napster’s unauthorized infancy, clearly many others have
been able to monetize the consumer’s passion for digital music. As the advertise-
ments for a wide array of hardware and software makers currently attests to, enjoy-
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ment of online music has been major driver of computer sales and has helped fuel
extraordinary growth for ISP’s and infrastructure providers. Music file sharing has
earned itself recognition as the killer “Napp”. And peer to peer sharing will cer-
tainly be an application that will grow to accommodate and encompass other forms
of intellectual property.

Once security issues are addressed, as they must be, the question becomes what
will this new digital world look like? The genius of Napster is that all music is
available on an equal footing and that the consumer’s choice ultimately prevails. If
this is something we all value, if this free choice is as important to us as the under-
lying free expression itself, how can we preserve it? In my opinion, Napster and the
overwhelming public support it has received, attest to the fact that a service such
as they have envisioned by opening up universal desktop access to all music on
some limited, controlled, and licensed basis deserves careful consideration as some-
thing quite possibly in the public interest.

Our concern is that without Congressional scrutiny, any service, such as Napster,
that requires consent of all copyright owners may be unfairly dominated by the few
owners of the most content. The result would be a 2-class system of copyrights
wherein the copyrights owned and aggregated by multinational corporations and
represented by professional trade associations are treated one way—and the copy-
rights of everyone else another. In this potential future what becomes significant
about the economic reward accorded to copyright is not so much the nature of the
copyrighted content but rather the nature, or more specifically the market share of
its owner. We have already begun to experience that firsthand. Right now, TVT’s
lawyers are in New York in front of a Federal Judge and jury, defending the copy-
rights of our artists against a company, MP3.com, that has taken the peculiar view-
point that while major labels were entitled to substantial damages and license fees
with regard to their copyrights, independent labels are not.

Such a 2-class system of copyrights that places copyright value based on who the
owner is and what market power they can exert would be a tremendous setback to
our fertile entertainment economy. Similarly, the various announcements of entities
being fostered by the major record labels have all been consistent in their failure
to acknowledge the necessity of a scheme where by all content creators are treated
in an even-handed fashion. A lack of equal treatment serves to, in effect, shift the
benefits and protections conferred by copyright away from creators whom copyright
law is meant to reward and to the largest aggregators of such copyrighted content.
This shifting landscape undermines the level playing field on which creators have
historically enjoyed a fair expectation that they will be able to compete. None of
these vehicles to date, as far as I can tell, have made it clear that the creation of
a level playing field is one of their organizing principles. Indeed, the very opposite
Is\}eems to have been expressed—that is by all these vehicles with the exception of

apster.

I should point out that TVT, while in a lawsuit with MP3.com, has not been slow
to offer its content on the Internet. We are particularly proud as a label to have
a history of “firsts” on the Internet. We were the first label to invest in Reciprocal,
a major digital rights management security firm. We were the first label to adopt
Microsoft’s Secure Windows Media format with regards to our label’s musical output
and believe we remain to this day the label to have delivered the largest number
of secure music files via download to the consumer. In November of 1999 we put
our entire catalog online free to the consumer on a timed-out and secure basis. More
recently, we were the first label to recognize that once Napster had expressed its
willingness to acknowledge copyrights and to establish a scheme to compensate all
rights holders, that we had indeed reached the goal of our litigation with them.
Thus, in January of this year, we became the first label to withdraw all of our
claims against Napster and entered into a license agreement with them for their
anticipated new secure music service.

Amongst all entities vying to provide music online in a responsible and secure
manner, Napster alone has promised to establish a system that acknowledges rights
of all content owners and recognized the central importance of creating a platform
on which all rights holders may compete—compete on the basis of the quality and
appeal on their content. This commitment to equal access and opportunity may
never come to fruition if Napster is not successful in persuading the major content
owners to grant it rights. Under such a circumstance the question arises: Can a
marketplace in which so few entities control so much product, produce a universal
delivery system in which equal access and equal opportunity, financial or otherwise,
is provided to all content owners?

The question is one that I believe this Committee must consider to be an issue
of importance. It is my opinion that rewarding copyright aggregators at the expense
of copyright creators is antithetical to the spirit of the law. If the largest
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aggregators of content are able to leverage their market power to gain undue advan-
tage over smaller copyright owners in the exploitation of copyright, then they will
be allowed to transform a mechanism intended to invent creation into a mechanism
that perpetuates the current marketplace status quo. Such a distortion of copyright
policy would institutionalize current content owners positions of dominance in the
marketplace and shift the benefit of copyright law from individual creators to the
largest of aggregators.

The unique nature of phenomena introduced to us all by Sean Fanning has the
potential to open up a whole new horizon to all content owners and consumers alike.
While, in my opinion, intervention may currently be premature, I do welcome the
Committee’s continued scrutiny of the marketplace as it works through these many
new and interesting challenges and sincerely hope the Committee’s ongoing interest
in the matter will assist in motivating our industry’s leaders to indeed lead us to-
ward a fair and equitable market solution—one that will neither limit consumer
choice or create inequities amongst content owners.

Thank you.

Chairman HATCH. Mr. Berry, we are honored to have you with
us. We look forward to hearing from you.

STATEMENT OF KEN BERRY, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, EMI RECORDED MUSIC

Mr. BERRY. Mr. Chairman, Senator Leahy, and members of the
Committee, my name is Ken Berry. I am president and CEO of
EMI Recorded Music, and I have been in the music business for
nearly 30 years. EMI is the world’s third largest recorded music
company and the world’s largest music publisher. Over the years,
we have been home to artists such as Frank Sinatra, the Beach
Boys, the Beatles, Garth Brooks, and Janet Jackson.

EMI Recorded Music develops, promotes, markets, and distrib-
utes music to fans, and we embrace any technology that makes
music more accessible and enjoyable for the consumer. The Inter-
net is the most exciting and revolutionary technology to impact our
industry ever. It is also much more than a new medium for pro-
motion and distribution. It is a transforming one, for fans, artists,
and record companies alike.

My message to this Committee is simple: EMI is embracing this
medium. We are working to create a legitimate digital market-
place, to make our music easier to access for consumers. In order
to achieve this, we are making significant investments in our com-
pany to adapt to the digital marketplace. EMI alone has signed
three dozen deals in the past 2 years to make music available on-
line from North America to Europe to Australia and the Pacific
Rim.

Name a new business model, from direct-to-consumer to busi-
ness-to-business, and chances are we have embraced it. Name a
mode of digital delivery, and recordings in the EMI library are
probably online in it already, or will be very soon. We are opening
kiosks, portals, digital downloads, customized CDs, and music vid-
eos on demand.

Just yesterday, as you heard from Dick Parsons, we announced
EMTI’s participation in MusicNet with two other record companies
and real networks to create a technology platform and music clear-
inghouse to license on a non-exclusive basis companies seeking to
sell subscription services. All of our deals have a common goal: to
expand the availability of our music in a manner that protects our
and our artists’ rights.
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We are proud of the progress we have made at EMI, and we are
excited still about the possibilities that lie ahead. A critical obstacle
stands in the way of these possibilities. Some of the companies to
whom we have licensed our rights are finding it difficult to build
viable businesses in an environment dominated by the unlawful
downloading of our entire catalogue for free.

Mr. Chairman, it is impossible for legitimate innovators to com-
pete with those who say the rules should not apply to them. At
EMI we are excited at the prospect of this great digital trans-
formation. The opportunities that the Internet brings to the music
community are limitless, and the biggest winners are the fans, who
will have faster, more convenient access to our global music cata-
logues.

Like all of my employees, I am in this business because I love
music, and I have had the good fortune to work with many out-
standing artists. I want to thank the members of this Committee
for your long-standing support for intellectual property rights, and
I would be happy to answer some questions later on.

[The prepared statement of Mr. Berry follows:]

STATEMENT OF KEN BERRY, PRESIDENT AND CEO, EMI RECORDED MUSIC

Mr. Chairman, Senator Leahy, Members of the Committee, my name is Ken Berry
and I am President and CEO of EMI Recorded Music. I have been in the music busi-
ness for nearly 30 years.

EMI is the world’s third largest recorded music company and the world’s largest
music publisher. Over the years we have been home to artists such as Frank Si-
natra, The Beach Boys, The Beatles, Garth Brooks and Janet Jackson.

EMI Recorded Music develops, promotes, markets, and distributes music to fans
and we embrace any technology that makes music more accessible and enjoyable for
the consumer.

The Internet is the most exciting and revolutionary technology to impact our in-
dustry ever—but it is also much more than a new medium for promotion and dis-
tribution. It is a transforming one—for fans, artists and record companies alike.

My message to this committee is simple: EMI is embracing this medium. We are
working to create a legitimate digital marketplace—to make our music easier to ac-
cess for consumers.

In order to achieve this, we are making significant investments in our company
to adapt to the digital marketplace.

EMI alone has signed three dozen deals in the past two years to make music
available online from North America to Europe to Australia to the Pacific Rim.
Name a business model—from direct-to-consumer to business-to-business—and
chances are we’ve embraced it. Name a mode of digital delivery, and recordings in
the EMI library are probably online in it right now or on their way soon. Kiosks.
Portals. Digital downloads. Customized CD’s. Music videos on demand.

Just yesterday we announced EMI’s participation in MusicNet, a partnership with
two other major record companies and RealNetworks to create a technology platform
and music clearing house to license, on a nonexclusive basis, companies seeking to
sell subscription services. All of these deals have a common goal—to expand the
availability of our music in a manner that protects our and our artists rights.

While we are proud of the progress we have made at EMI, we are more excited
about the possibilities that still lie ahead.

A critical obstacle stands in the way of those possibilities. Some of the companies
to whom we have licensed our rights are finding it difficult to build viable busi-
nesses in an environment dominated by the unlawful free downloading of our entire
catalogue. Mr. Chairman, it is impossible for legitimate innovators to compete with
those who say the rules shouldn’t apply to them.

At EMI, we are excited at the prospect of this great digital transformation. The
opportunities that the Internet beings to the music community are limitless. And
the biggest winners are the fans who will have faster, more convenient access to
our global music catalogues.

Like all of my employees, I am in this business because I love music and have
had the good fortune to work with many brilliant artists. I want to thank the Mem-
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bers of this Committee for your longstanding support of intellectual property rights
and would be happy to answer any questions.
Thank you.

Chairman HATCH. Thank you, Mr. Berry.
Mr. Kearby, we will take your testimony now.

STATEMENT OF GERALD KEARBY, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, LIQUID AUDIO, INC.

Mr. KeEARBY. Good morning, Mr. Chairman and distinguished
members of the Committee. I would like to thank Senator Hatch
and Senator Leahy and the other members of the Committee for
the opportunity to be here today.

My name is Gerry Kearby. I am the co-founder of Liquid Audio.
I began my career 30 years ago here in Washington, D.C., where
I played music for the Marines down at Marine Barracks and 8th
and I. In the early 1980’s, I developed technology for rock and roll
bands in the Bay Area like the Grateful Dead and the Jefferson
Starship. In the mid-1980’s, I developed technology for LucasFilm
that became the first digital audio editing tool for film and audio
production. My partners and I formed Liquid Audio to provide a se-
cure environment for digital delivery of music. My job here today
is to tell you that the ability to secure and distribute music is not
a roadblock. The technology exists right now.

We founded the company in 1996, and we founded it as an end-
to-end security system to distribute copyrighted material on the
Internet. There was a lot of technology involved: encoding and
hosting and digital rights management, which is known as the
DRM business now, retail integration, distribution, consumer ful-
fillment, reporting services, and payment of copyright royalties.

Our DRM is one of the most widely used systems to protect
music copyrights today. We have over 13,000 artists from more
than 1,200 record labels that use our technology to sell their music
today. In addition to the liquid format, we also distribute in Win-
dows media format for Microsoft, and Microsoft named Liquid
Audio as the key distribution channel for Windows media content.

So beyond the encoding of music, distribution of music is very
important. We have built a channel of over 1,000 retailers, every-
body from Amazon and Best Buy, Billboard, CDNOW, Tower
Records, and Yahoo!, to 200 radio stations. We connect major
record labels and independent record labels to 1,100 music program
directors around the country in order for these record companies to
get their music quickly to radio as it breaks.

Our consumer software enables millions of consumers to enjoy
music, to download it, where the rules apply, to burn it to CDs or
put it out to a portable device.

We have developed an open platform that is compatible with
many formats, including MP3, RealNetworks, AOL’s WinAmp,
Microsoft Windows Media, and Sony’s Open Magic Gate.

We have been providing security since 1997 when we partnered
with Capitol Records actually to sell a download from a major art-
ists. The challenge here is the balance of security with the consum-
er’s need for the ease of use. Consumers will be driven to illegit-
imate channels as long as the technology provides overly strict kind
of controls and as long as they can’t find all the music they want.
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Since 1997, we have worked closely with artists and record la-
bels, retailers and consumers to improve the secure download expe-
rience. We have been successful at doing it, and this technology ex-
ists today.

I would like to quote Mr. Barry here. The system has been ac-
cepted and approved by major record labels, Mr. Barry said. We
have elected to include Liquid Audio’s digital download format be-
cause it allows us to offer our music securely and at a very high
quality, using an easy online purchase process.

So security is not a barrier to providing the music that the con-
sumers want on the Net. Liquid Audio provides a proven security
system that is used by major labels and independent labels, by
many thousands of music retailers and consumer product compa-
nies.

So why, then, are there tens of millions of consumers turning to
unauthorized sites to obtain digital music? The answer is simple.
The music most people want is not available for purchase through
legitimate channels. The good news is that millions and millions of
consumers are excited about digital music, but those consumers
must be attracted to legitimate sites.

We are optimistic that the current marketplace can be changed,
and now it is incumbent upon all of us to demonstrate that copy-
rights can be respected and that music can be accessible in every
format, every car, and every portable device.

We don’t believe that all or even the vast majority of users of the
illegitimate music-sharing systems are cyber shoplifters at heart.
We believe that consumers will embrace and pay for systems that
are legitimate, easy to use, and reasonably priced.

But that can’t happen unless all the music consumers want is
made available, including access to all the rich and varied cata-
logues owned by the majors and the independent record labels.

With the assistance of this Committee, encouraging record labels
and content owners to work with all participants who add value to
the music industry, fans will remain loyal and the music economy
will grow for all legitimate participants.

The problem before us does not involve a failure of the copyright
system or of technology, but a failure in the marketplace. It is time
to address this failure before the damage is irreversible. We look
forward to further encouragement from this Committee and other
Members of Congress to make the dream of widespread music de-
livery a reality. This effort will help the entire industry and satisfy
the millions of fans who are excited about digital delivery of music.

Thank you very much for the opportunity to testify.

[The prepared statement of Mr. Kearby follows:]

STATEMENT OF GERALD W. KEARBY, PRESIDENT AND CHIEF EXECUTIVE OFFICER,
Liquip Aubio, INC.

I. INTRODUCTION

Good morning Mr. Chairman and distinguished members of the Committee. My
name is Gerry Kearby and I am the Chief Executive Officer of Liquid Audio. I would
like to thank Chairman Hatch, Senator Leahy and the other members of the Judici-
ary Committee for the opportunity to appear before you today to speak about an
important topic: Online Entertainment and Copyright Law. I am a co-founder of
Liquid Audio and have spent my working life in the music business. I began my
25-year music industry career playing in the United States Marine Corps band.
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After that I was a sound engineer for bands such as the Grateful Dead, Diana Ross
and the Jefferson Starship. I was one of the first pioneers in the digital music indus-
try when I built components for the first digital audio editing tools for LucasFilm
Limited. My partners and I formed Liquid Audio to provide a secure environment
for the delivery of digital music over the Internet.

II. LiQuib AuDIO

Founded in 1996, Liquid Audio created and deployed the first, and most widely
adopted solution for the secure delivery of digital music over the Internet. Liquid
Audio provides a complete end-to-end infrastructure to use the Internet as a low-
cost environment to distribute copyrighted music. This includes encoding, hosting,
digital rights management (known as DRM), distribution, retail integration, con-
sumer fulfillment, reporting services and payment of copyright royalties.

Liquid Audio has been first in every key area of digital music delivery. Some
major record labels use Liquid Audio for a limited amount of music released thus
far—a few hundred titles. The majority of EMI online retailers have chosen Liquid
Audio as their digital service provider. The Liquid Audio DRM is one of the most
widely used systems to protect music copyrights. The Liquid Catalog of 150,000
independent record label tracks is the largest collection of secure independent
music. Finally, Microsoft named Liquid Audio “the key distribution channel for Win-
dows Media content.”

Liquid Audio has a proven its secure distribution system for the Internet market-
place that enables musicians, record labels and retailers to publish, and securely
dis‘lcrié)ute digital music to online consumers. Highlights of the Liquid Audio system
include:
¢ 1,200 Record Labels—Liquid Audio’s secure distribution solution enables more

than 13,000 artists from 1,200 independent record labels to securely distribute
their digital music.

* Network of 1,000 Music Retailers—Liquid Audio’s retail integration solution
enables more than 1,000 retailer’s Web sites, including Amazon, Best Buy, Bill-
board, CDNOW, Tower Records and Yahoo!, to promote and sell digital music
to consumers.

* Over 200 Radio Stations—Liquid Audio’s radio promotion network coordinates
the promotion and distribution of new record releases, and through our joint ef-
fort with R&R Music Meeting, extends this reach to thousands of radio stations
across the United States.

* Millions of Consumers—Liquid Audio’s consumer software enables the millions
of consumers visiting the 1,000 sites in our network to download and enjoy digi-
tal music.

Liquid’s solution enables content owners to promote and sell their music in a vari-
ety of formats. Our Retail Integration and Fulfillment Systems (RIFFS) enables re-
tail Web sites to sell music downloads from the 150,000 track Liquid Catalog. Liquid
also provides a state-of-the-art consumer software application enabling users to pre-
view, purchase, download, organize and export digital music in a secure environ-
ment. Finally, Liquid Audio’s distribution platform is open and compatible with
many formats and technologies including MP3, RealNetworks, AOL WinAmp, Micro-
soft Windows Media, Liquid Audio, Sony ATRAC3, AAC and Dolby Digital AC-3.

Thus, Liquid Audio’s digital music distribution system is a comprehensive, secure
platform that is delivering music in a legitimate, user-friendly environment to mil-
lions of customers today. Because it is open and scalable, Liquid’s system is capable
of serving all of the needs of its existing users as well as millions of more users
to access the music they demand while satisfying the needs of artists and labels to
provide for security and compensation.

Knowing we could not build an industry alone, in 1998 Liquid Audio became a
founding Board member of the Digital Media Association (DIMA), a trade organiza-
tion of more than seventy member companies that provide legitimate, copyright-
compliant music and audio-visual services for consumers, creators and business
partners.

III. DIGITAL MUSIC SECURITY

The primary challenge is balancing security with ease of use. Consumers will be
driven to illegitimate channels by overly strict controls and complicated procedures.
Since our founding, we have listened to and worked closely with artists, writers,
publishers, record labels, retailers and consumers. Liquid Audio has been successful
in developing a user-friendly system. Our four-part digital music security solution
protects music on the Internet today. Those four parts are:
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* Copy Control.—Liquid Audio’s system enforces usage rules set by content own-
ers that mandate how consumers can use their content, including rules on the
number of secure copies, exports to devices and time-outs.

* Distribution Management.—Secure protocols protect all parts of the Liquid
Audio distribution system to prevent unauthorized acquisition of content as it
moves from publishing through Internet distribution, downloading and report-
ing. Liquid Audio has developed a territory management system that ensures
compliance with international licensing obligations.

» Usage Tracking.—Liquid Audio is able to uniquely identify each piece of music.
Liquid Audio can embed indelible and inaudible DRM information into the
audio waveform as a watermark or in digital files as an encrypted header. The
embedded information identifies and tracks audio usage and cannot be removed
without destroying the recorded music.

* Royalty Payments.—Liquid Audio’s reporting system allows for timely and accu-
rate accounting for music use and distribution of the corresponding royalties to
creators and content owners.

Liquid Audio’s digital music security system is flexible. It allows artists and labels
a variety of security options when delivering music, and it allows users a variety
of options when consuming the music.

Liquid’s digital music security system has been tested and approved—as dem-
onstrated by use today by thousands of companies. EMI Recorded Music’s CEO, Ken
Berry said: “We have elected to include Liquid Audio’s digital download format and
software in our trial because it allows us to offer our music securely and at a very
high quality, using an easy online purchasing process.

In addition to our retail network, some 1,200 record labels from majors to inde-
pendents including Atlantic, Artemis, Capital, MCA, Zomba and edel AG labels, and
artists such as Lenny Kravitz, Dave Matthews Band, Don Henley and Aimee Mann
use the Liquid digital music security system. Finally, Liquid’s security systems are
embedded in consumer products.

Security is not a barrier to supplying all the music consumers want on the Inter-
net. Today, Liquid Audio provides a proven digital music security system in use by
major labels, many independent labels, music retailers and consumer product com-
panies.

IV. THE INTERNET MUSIC “PROBLEM”

Over the last several months I have been dismayed and frustrated by the extraor-
dinary traction in the marketplace and public attention awarded to companies that
do not respect the law, or do not respect the copyrights of creators and producers.
I am dismayed because it is difficult to compete with companies that have seemingly
unlimited resources combined with disrespect for the law. But I am as frustrated
with the response of the copyright owners to litigate rather than compete. That re-
sponse has been detrimental to themselves, to the recording artists and to otherwise
trusted partners such as Liquid Audio.

As a result of Napster, tens of millions of consumers who otherwise would have
been willing to pay a fair price for quality online music have been conditioned to
obtaining music for free. Creators and producers of music and other entertainment
products have been forced to expend enormous resources to defend their copyrights.
This has diverted their attention and resources away from legitimate partners like
Liquid Audio that can help develop the ultimate marketplace weapon—competitive
alternatives.

It is hard to blame millions of consumers for obtaining compelling music that is
easily accessible and free. Some may find their actions unlawful, but the judicial
system would be overwhelmed and artists’ fans would become their enemies if cre-
ators used the law as their only weapon. As noted below, Liquid Audio proposes a
competitive marketplace solution. Napster has proven there is a market. Now the
rest of us must work collaboratively to compete. In addition to litigating where ap-
propriate, creators and record labels must turn to their trusted partners for assist-
ance—not just Liquid Audio but several trusted partners, including our technology
company competitors.

V. THE INTERNET MUSIC SOLUTION—THE CONTENT

Liquid Audio’s digital music distribution system not only respects the copyright
rules and protects the content, it provides an attractive environment for Internet
users to legitimately experience and acquire music. As I noted earlier, although Lig-
uid was the first, there are a number of other companies not present here today
that are fully prepared to provide these secure services and have devoted them-
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selves to the same effort. The stage is set for a competitive marketplace that will
serve the needs of music fans, artists and their record companies.

Why then are tens of millions of users turning to unauthorized sites on the Inter-
net to obtain digital music? The answer is simple. The music most people want is
not available for purchase through legitimate Web sites. The good news is that mil-
lions and millions of consumers are excited about digital music. But those consum-
ers must be attracted to legitimate Web sites.

Liquid Audio is optimistic that the current marketplace can be changed. Now, it
is incumbent upon all of us to demonstrate that copyright can be respected and
music can be accessible in every format, in every home, in every car and on every
portable device. We do not believe that all or even the vast majority of the users
of illegitimate music download systems are “cybershoplifters” at heart. We believe
consumers will embrace and pay for services that are legitimate, reasonably priced
and easy to use. Online resellers using a secure online system, such as Liquid
Audio’s, will be able to add value to attract consumers to their sites and will provide
a legitimate Internet digital music experience.

This cannot happen unless all the music that the consumers want is made avail-
able, including access to all the rich and varied catalogs owned by the major and
independent record labels. Defining price points and business models in an open and
competitive marketplace is never easy, and there will always be Napster progeny
that promote taking rather than purchasing. But with the assistance of this Com-
mittee, by encouraging record labels and content owners to work with all partici-
pants who add value to the music industry, fans will remain loyal and the music
economy will grow for all legitimate participants.

VI. CONCLUSION

Liquid Audio is optimistic that the current unfortunate state of affairs can be re-
versed. The Ninth Circuit has ruled. Now we must show our fellow citizens they
can respect copyright yet still acquire the music they want, when they want it,
where they want it, and how they want it. Liquid Audio stands ready to provide
those services. But we can only provide the music consumers want if all music, and
not just a token sample, is made available by the copyright owners on reasonable
licensing terms.

We appreciate the efforts of the members of this Committee, and their encourag-
ing remarks that record labels and content owners should work with all of the legiti-
mate participants in the online music community to create a secure and competitive
marketplace.

The problem before us does not involve a failure of the copyright system, but a
failure in the marketplace. It is time to address this failure before the damage is
irreversible. We look forward to further encouragement from this Committee and
other members of Congress to make the dream of widespread legitimate online de-
livery of digital music a reality. This effort will help the entire music industry. It
will also satisfy the innumerable music fans who are excited about the digital deliv-
ery of music but have not been able to find a broad and deep online music experi-
ence that offers them legitimacy and value.

Thank you for this opportunity to testify today.

Chairman HATcH. Thank you, Mr. Kearby.
Ms. Rosen, we look forward to your testimony.

STATEMENT OF HILARY ROSEN, PRESIDENT AND CHIEF EXEC-
UTIVE OFFICER, RECORDING INDUSTRY ASSOCIATION OF
AMERICA

Ms. ROSEN. Thank you, Mr. Chairman.

I listened eagerly at the outset to the opening statements, Mr.
Chairman, of you and Senator Leahy, and I heard the words that
people were concerned about piracy. For me, this hearing is not
about piracy. It is about opportunity.

While it is tempting to respond to a lot of what I have already
heard this morning, I think you have an idea, at least, of what it
has been like for record companies trying to get into this space
with a lot of thoughtful additional opinions about how we get there.
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Napster was exciting, but giving away someone else’s music,
frankly, without their permission is yesterday’s news. On the
screen before you are samples of dozens of Web sites with whom
record companies have signed licensing agreements and on which
fans can find digital music right now.

I am going to keep talking as this is playing, but the story is
about plans to bring new services that will offer even more variety,
better audio quality, and new features to the marketplace as soon
as possible.

Mr. Parsons and Mr. Berry have already talked about the an-
nouncements from their companies, about their partnerships with
RealNetworks. Other companies, like Sony and Universal, have
formed ventures to offer subscription services which they are going
to launch later this year. Many independent record companies have
also signed such deals.

On the other side of these efforts lies a new frontier for music
fans. Today’s hearing and the many participants on this panel are
evidence that there are several moving parts to this issue. There
is a host of technology-related issues from identifying partners and
finding technologies, like Gerry Kearby’s company. We are actually
one of his many competitors. The systems and business models that
have a chance of succeeding with consumers have to be thought
through. This whole grand experiment is about the consumer and
the music fan and how to create even more passion for music and
its delivery.

Of course, the music starts with the artist, musicians and song-
writers. Without their talent, without their passion, there would be
no consumer demand and no music industry to fulfill that demand.
Record companies have already started to consult with their artists
in individual discussions to assure that these new business models
offer fair returns for everybody. More needs to be done.

Negotiations are underway with music publishers and song-
writers, for they also must be fairly compensated, and I am con-
fident that those negotiations will succeed.

Has our start been too slow? Perhaps. But measured against the
scope of the challenges, we have moved at an extraordinary pace,
and I have no doubt that the current efforts underway are im-
mense and determined. The marketplace is moving correctly and it
is moving quickly, and we can provide and protect the incentive to
create along the way.

We all know that what is done in this space for music has great
import for all entertainment products and for all domestic policy—
the legal precedents, the public policy responses, and the market-
place acceptance by consumers. We are grateful to this Committee
for the opportunity to discuss these issues and, indeed, America’s
record labels are proud to be in the forefront of this amazing period
of change, and we are confident that the outcomes will be wonder-
ful for creators and music fans alike.

Thank you.

[The prepared statement of Ms. Rosen follows:]

STATEMENT OF HILARY ROSEN, PRESIDENT AND CEO, RECORDING INDUSTRY
ASSOCIATION OF AMERICA

Mr. Chairman, Senator Leahy and members of the Committee, thank you for the
opportunity to appear before you today.
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The title of this hearing is “Online Entertainment and Copyright Law: Coming
Soon to a Digital Device Near You.”

It’s an apt title, Mr. Chairman. But if you’ll excuse me for borrowing the senato-
rial parlance, I have an amendment to offer. Because online entertainment isn’t
coming soon. It’s here . . . and it’s getting better everyday.

Napster was exciting. But giving away someone else’s music without their permis-
sion is yesterday’s news.

The story now is the music industry’s efforts to alert fans and consumers to the
huge amounts of legitimately licensed music that is currently available on-line. And
the story is about our plans to bring new services that will offer even more variety,
better audio quality and new features to the marketplace as soon as possible.

The goal is to have several different kinds of systems and business models for
music fans to choose from, available in as many locations on-line as possible, on a
nonexclusive basis to encourage competition—and to make these services and prod-
ucts compatible with new hand held devices and other technologies that are emerg-
ing around the corner. To achieve this goal, America’s record labels are licensing
innovatively, constantly and aggressively and they are in some cases putting finish-
ing touches on systems that they have built themselves.

Flashing on the screen before you are samples of the dozens of web sites with
whom RIAA member companies have signed licensing agreements and on which
fans can find digital music right now. And these are in addition to the hundreds
of statutory licenses already in place for webcasting.

Just yesterday, three companies with major record companies, AOL Time Warner,
EMI and Bertelsmann announced a partnership with Real Networks’ to create
MusicNet, a technology provider and a music clearinghouse to license its platform
to companies seeking to sell subscription services under their own brands. It has
been widely reported that two others, Sony Music and Universal Music have formed
a venture to offer subscription services which will launch this year. Many independ-
ent record companies have signed similar licenses and are using their catalog in in-
novative ways to bring music to the consumer. Portals and web sites will combine
these services to offer aggregated music services to consumers.

Building entirely new businesses is a complex endeavor. But we’re approaching
this challenge the same way we know any member of this committee would handle
a piece of legislation—sorting through the issues as quickly but as thoroughly as
you can, and doing all you can to bring the diverse interests involved together.

Is it easy? Of course not. Is it worth it? Absolutely.

Because on the other side of our effort lies a new frontier for music—one in which
garage bands have a global audience, songwriters can compose with their brethren
an ocean away and fans have unlimited choices and record labels have unparalleled
opportunities.

Like any new frontier, when it comes to exploring this one, taking short cuts
would short-change the people and possibilities we are trying to reach.

ToDAY’S HEARING VALIDATES THE COMPLEX ISSUES RECORD COMPANIES HAVE FACED

The make up of today’s hearing panel symbolizes the complex issues record com-
panies are facing as they work to coordinate the diverse interests involved in bring-
ing music online.

TECHNOLOGY ISSUES

Finding the right technologies and the right technology partners to help build sys-
tems is a key first step. Gerry Kearby and his company Liquid Audio have been in
this space from the start tweaking their technology several times as the market-
place evolved. I can only imagine the frustration he has felt when at each stop along
the way another technology company has joined the fray as a competitor; and some-
times as soon as a decision is made, a new advance is made technologically.

There are systems issues like determining compatibility for the multiple devices
that are currently on the market and those that might be developed in the future.
What interfaces are required for consumer use? Should the system be adaptable to
multiple kinds of business models or will separate systems be built for each service?
Is the music database digitized in the proper formats to give flexibility to develop
new services?

And there are many others: Which technology do you use to compress and decom-
press content? What combinations of encryption and watermarking should be used
to protect the content? What levels of protections should be associated with each dif-
ferent business model? The consumer is always in the forefront of this discussion.
How do you devise a system that’s as easy to use as placing a CD in a CD player?
Then there is the so called “back room” operation. You need customer service for
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when the downloads or streams fail to materialize and you need to fashion trans-
action systems that work with multiple outlets. You need clearinghouses to assure
that royalties are paid to the right people for the right activity.

All of these questions are important and they are being answered every day. And
not just for the United States, for these are global issues. For if there is one thing
this Committee well knows, the Internet is a global distribution system and it must
be treated as such. You simply can’t have a long-term successful business if you are
not thinking about multiple territories.

ARTISTS AND SONGWRITERS

Don Henley and Alanis Morrisette personify what we all know—that artists and
songwriters and musicians are the soul of the music business—that the Internet
represents an extraordinary opportunity for them—and for record companies to suc-
ceed, they must succeed. A relationship between artists and labels must be defined
that works for the Digital Age.

Artists have historically had a one-to-one contractual relationship with the record
company that relies on the sale of individual albums. Yet some of the new distribu-
tion systems rely on consumer access to multiple artist’s works for fixed prices in
a subscription based model. It is important that individual artists are compensated
fairly and these discussions take time. In any business, contract discussions can be
messy and sometimes lengthy. But this is a very important issue to the record com-
panies and there is a strong commitment on their part to comprehensively address-
ing it in the work on new distribution systems. Progress has been made on this
front but more needs to be done.

And artists need access to information to do their own distribution if they aren’t
signed to a record label. These artist’s ability to protect their own copyrights and
enforce their rights against pirates are as important to them as it is to the record
companies.

We also need licenses from songwriters and music publishers, Le.: NMPA’s con-
stituency as well as ASCAP, BMI and SESAC—to do our business. We have ar-
rangements in place for simple downloading of full songs, but new models such as
subscriptions are being discussed right now. Coming up with a standardized royalty
rate for all manners of business models—most of which haven’t even been invented
yet—is a daunting task, but we’re committed to getting it done.

RETAILERS

As Mike Farrace here from Tower Records On-line will tell you, 97 percent of
music sales are still brick-and-mortar transactions—and we have to ensure that on-
line distribution enhances rather than undermines the commercial viability of our
retail partners. In addition, retailers have valuable customer relationships with both
the sales of physical goods as well as downloads. Those relationships are important
and is certainly the subject of many discussions between retailers and record compa-
nies.

These are all exceptional challenges. Measured against their scope, we have
moved at an extraordinary pace. Clocked in Internet speed, I think it has been too
slow. We all do. But I have no doubt of the intensity of the effort currently being
made and the determination to be successful. The marketplace is working and we
do not need additional legislation to assure progress.

I am amused by those who suggest that record companies don’t want to be on-
line with legitimate music—that we don’t want to serve our customers. It is a ridicu-
lous notion that should be given no credence by this Committee or this Congress.
We are a huge industry trapped inside a small physical package. Our freedom from
selling only physical CDs or cassettes means a huge expansion worldwide in the art-
ists we can support, the diversity of music we can offer and the commercial poten-
tial we can unleash. We understand that better than anyone else and we are taking
the most active steps to embrace the opportunity.

THE CONSEQUENCES OF ON-LINE PIRACY

There is one way to overcome every one of the challenges mentioned above—to
accelerate online music to real-time speed—to cause every legal or technical com-
plication magically to disappear.

And that’s to break the law.

Because once you conclude that piracy is permissible and intellectual property is
worthless, licensing is a snap. Technical protection becomes a breeze. And royalties
are no great shakes either.
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I don’t believe that anyone on this Committee or in this Congress supports pi-
racy—in physical form or in the on-line arena. And over the last few years, the
courts have gone a long way to define exactly what constitutes on-line piracy. We
are pleased with these court decisions. The courts have confirmed that piracy exists
both when there is obvious mal-intent but it also occurs when seemingly well-inten-
tioned people launch business services using copyrighted work without first securing
licenses. The notion that the latter type of piracy is morally or economically permis-
sible in the guise of technical innovation has been resoundingly rejected by the
courts and should be by this Committee.

We look forward to Napster complying fully with the requirements the court has
imposed. To date they certainly have not—but I remain optimistic and am commit-
ted to working productively with them in this regard. Indeed, several of our member
companies who are plaintiffs in this case have committed to licensing Napster once
they have a legal service to bring music online in a manner that takes advantage
of peer-to-peer technology while respecting intellectual property. One of our member
C(l)mpanies, Bertelsmann, is even funding their entry into this legitimate market-
place.

I believe that disputes are best avoided when ground rules are most clear. Innova-
‘cion1 is produced most quickly when intellectual property is protected most rigor-
ously.

We stand ready to defend those principles—not just for ourselves but for all of
the partners in the chain of a legitimate digital music business. All of those compa-
nies you have just seen me flash though deserve the benefit of a lawful marketplace.
They can’t compete otherwise.

THE FUTURE IS BRIGHT AND THE MAP WILL BE DRAWN FOR OTHERS

The frontier of online music isn’t in courtrooms. It’s on computers. It isn’t in dis-
putes. It’s in digital devices. And above all, it isn’t in litigation. It’s in innovation.

The challenges involved in building a legitimate market for online music are
daunting. Were the opportunity any less immense, they might not be worth the cost.

But the opportunity is that immense. The frontier of digital music—is that thrill-
ing. To be sure, the legitimate road may be a bit longer—but taking a short cut
would shortchange the music fans on whom our industry depends.

We are doing this right—and we are moving quickly—and we can protect the in-
centive for innovation along the way. Indeed, America’s record labels are proud to
be in the forefront of this amazing period of change and we are confident that the
outcomes will be wonderful for music fans and creators alike.

Thank you.

Chairman HATcH. Thank you, Ms. Rosen.

This has been a really interesting panel, and we are sorry that
we have to have so many witnesses, but you are all critical to our
understanding. We have had a wide variety of interesting com-
ments here today that were very thoughtful, reflective, and very
much consternation to us on what to do and what needs to be done.

Mr. Parsons and Mr. Berry, Ken Berry, let me ask you this ques-
tion to begin. I have been encouraged by the reports of the record
labels’ taking significant steps into the online distribution space, as
Ms. Rosen has helped us to understand, especially the announce-
ment of the alliance of Warner Music, EMI, and Bertelsmann with
RealNetworks to form MusicNet. Nevertheless, some concerns re-
main.

What assurances can you give us that this alliance will foster
open competition among online music distributors and retailers, al-
lowing diverse companies like Tower Records On-line, for instance,
or Liquid Audio or the new Napster and so on to use their own
music players and digital rights management systems to keep their
own customer information to compete with America OnLine, for ex-
ample, as a music service provider? Let’s start with you, Mr. Par-
sons.

Mr. PARSONS. Thank you, Mr. Chairman. First of all, a word
about MusicNet in terms of what it is and why we think it expands
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opportunity for everybody. MusicNet is going to be, in essence, a
B-to-B platform that aggregates the music initially of the three
companies you just identified, namely, Warner, EMI, and
Bertelsmann, and hopefully, going forward, all of the music avail-
able. In other words, we will be seeking to get licenses from the
other majors and the independents, aggregate all that music, and
make a service available to other distributor platforms that are
looking to create relationships with consumers, so that MusicNet
will not have a direct relationship with the end-user consumer but
will have relationships with affiliated or syndicated platforms, like
AOL, like RealNetworks, or like any of the platforms you just men-
tioned. All of those we will try and deploy this service as widely
across as many different distribution platforms as possible.

So the key to this thing is that MusicNet, using the real tech-
nology, will have a secure, convenient, easy-to-access, in essence,
turnkey product to distribute to other platforms that have relation-
ships with consumers. It is non-exclusive so, in other words, it
doesn’t detract in any way from the existing competitive landscape.
What it does is it adds a powerful new alternative for distributors
to go to for, in essence, the turnkey solution to get access to deep
and rich music content.

Chairman HATCH. Mr. Berry, do you care to comment?

Mr. BERRY. Mr. Chairman, as Mr. Parsons has already said, the
arrangements we are entering are non-exclusive, and it is intended
to accelerate the process of getting music into the Internet space
and make it easier for consumers to find a broad aggregation of
music. But it is not our sole access to the consumer, nor is it the
exclusive way in which we intend to exploit our music in the Inter-
net space.

We have entered into, as I said earlier, many licenses and will
continue to enter into new licenses in the future in order to acceler-
ate this process of getting music out there in the Internet arena.
We have even said, as you probably know, in the press comment
yesterday that when Napster has their viable new business model
which respects the rights of artists and record companies, we will
be prepared to talk about entering into a license there with that
new model.

Chairman HATCH. Thank you.

Mr. PARSONS. In fact, if I just might add?

Chairman HATcH. Mr. Parsons?

Mr. PARSONS. Ken makes a good point that neither side of this
relationship that the music companies have created with MusicNet
is exclusive. MusicNet will be offering this service to a range of dis-
tribution platforms, and all of the music companies are not exclu-
sive to MusicNet. They will also be entering into, in the fullness
of time, their own relationships with other aggregators of their con-
tent. So this is just one new way to go.

And we did, in fact, not only agree to consider licensing Napster,
but in the agreement itself, it provides that MusicNet service will
offer an affiliation and a relationship to Napster provided that
Napster simply meet certain conditions of security and legal oper-
ation that were set forth in the agreement. So that is done.

Chairman HATCH. Thank you.
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Mr. Valenti, I think you summed up the importance of the total-
ity of these industries as well as anybody has ever done so before
this Committee. And I think you have done a great deal of service
in helping us all to understand how important not just movies but
music and everything else is.

Having made that statement, I would like to ask Mr. Henley and
Ms. Morissette a question. Digital distribution systems like the
Internet allow the artist and the music fans to connect in a new
way. It offers a more transparent mechanism for accounting to art-
ists for the use of their works. And it might even create some cost
savings for music fans.

What could intermediaries like the record labels and technology
companies do, and what reforms might Congress make to most sig-
nificantly harness the opportunities offered to artists, especially
niche artists, and their fans? And I would welcome responses from
anybody on the panel, but let’s start with you, Mr. Henley, and
then go to Ms. Morissette.

Mr. HENLEY. Well, Congress can help by fostering an atmosphere
of openness and communications between the record companies
and the artists. We are very concerned about fair compensation,
not only just getting paid for music on the Internet but how much
we get paid and what kind of licensing system there will be. We
are concerned about who is going to collect these digital royalties
and how they will be disbursed to recording artists.

Chairman HATCH. Do you have any doubt that what Mr. Ken
Berry and Mr. Parsons have described will also include the artists
and the writers, the creative people in the royalty distribution?

Mr. HENLEY. Well, I would certainly hope so. As I said in my tes-
timony, up until now the dialog has only been between the record
companies and the Internet companies, and we have been excluded
basically from that dialog. And we would like to be a part of it in
the future certainly.

Chairman HATCH. Mr. Parsons, did you want to answer that
question?

Mr. PARSONS. To be sure, Senator, the artists, as I said in my
opening statement, it all starts with the artists. We have no inten-
tion of excluding them, frankly, either from the discussion, the on-
going discussion of how the business should roll out in the online
world and most particularly from their fair share of the proceeds
from this. In essence, each of the record companies that are signed
up to this have obligations to their artists and to the publishers,
which we fully intend to honor on a go-forward basis.

Chairman HATCH. And to the writers as well? In other words,
you are including them with the artists as well?

Mr. PARSONS. Absolutely. And I think the first bridge that we
had to build, however, had to be to kind of create a model in the
marketplace that, if you will, was different than the Napster
model; in other words, a model that enabled someone to have a dig-
ital rights management system that you could capture revenues
around the use of this copyrighted material, and then the allocation
of it will be determined either in accordance with pre-existing con-
tractual relationships or, frankly, in many instances, we will have
to go back to artists, writers, and publishers and negotiate new
terms.
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Chairman HATCH. Ms. Morissette, would you care to comment?

Ms. MORISSETTE. I am in support of dialoguing and focusing on
the present and going forward with this new digital era. There
have been dynamics in the past that have not been in favor of art-
ists, to say the least. And I think that artists are more open to dia-
log, I think, now more than ever. So I am open to dialoguing about
it, and I am open to creating new forms of, you know, trans-
parency, really, of where the money is coming from and who it is
going through, and ultimately how it is divided up, as I said ear-
lier.

So I think at this point in time, artists more than ever are open
to being included in those dialogs and being part of that creation
of the solution.

Chairman HATCH. Thank you.

Mr. Henley?

Mr. HENLEY. It is important to remember what I said in my tes-
timony earlier, that recording artists do not at this time have pro-
tection in terms of a public performance right for interactive serv-
ices. That has to be created.

Another concern is the issue of recoupment. As I also pointed out
earlier, the publishers do not recoup advances against the writer’s
share of royalties. And if some sort of collection agency is created
by the record companies, such as Sound Exchange, we would like
to hear the record companies say that they will not use that collec-
tion agency as simply another pool from which they can recoup ad-
vances for tour support, for promotion, things of that nature.

So there are a lot of excruciating details that need to be worked
out in this new world.

Ms. ROSEN. Mr. Chairman, can I just make a comment on that?

Chairman HATCH. Yes.

Ms. RoOSEN. I don’t want the Committee to be under the impres-
sion that there is not a copyright for certain uses. I think the issue
that Mr. Henley is referring to is that in certain limited instances
there is a statutory license that is administered collectively for
radio-like Web-casting. Interactive services are more akin to the di-
rect distribution rights of record companies, of book publishers, of
film companies. Those are administered on a contract-by-contract
basis. So there is no collective licensing of those rights and, there-
fore, no fear for artists about a collective body diverting those
rights. Those rights are administered individually by copyright
owners by contract, the same way that physical record sales are ad-
ministered.

So I think that there are a host of issues for individual record
companies and their individual artists to talk about in terms of
whether or not their contracts provide for those services, but the
right clearly exists and it is important.

Chairman HATCH. My time is up, but I would like to ask just one
other question to you, Mr. Barry, and Mr. Kearby as well. Do the
recent announcements like the ones made about MusicNet give you
more hope that your companies will be licensed by the record la-
bels?

Mr. BARRY. Well, Senator, when I heard the announcement yes-
terday, my first thought was that we ought to have a hearing like
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this every week because I think it does move things forward a bit.
But I think there are—

Chairman HATCH. I am game, but—

[Laughter.]

Mr. BARRY. Permanent oversight might be a good idea.

Senator LEAHY. We will do a compulsory licensing hearing next
week.

Chairman HATCH. Compulsory hearings.

Mr. BARRY. I think yes, and the questions really that are still out
there are the ones I raised in my testimony. In order to enable this
Internet music, we are going to have to have rights to the entire
catalogues. We are going to have to have rights to musical composi-
tions as well as sound recordings. And I would ask Mr. Parsons
and Mr. Berry whether rights to musical compositions are included
within the licenses they are giving to MusicNet, for example.

I also say that—there was a discussion about technical require-
ments, security requirements. I think those are absolutely appro-
priate. They need to be established and administered in a very
open and even-handed basis and not to require technology from any
particular vendor but rather be open standards.

I think that, as Mr. Gottlieb said, we should have the same
terms for all. There shouldn’t be cross-licensing, as you, Senator,
were concerned about last year, that it be an even playing field, as
Steve said, so that, for example, the deals that are made between
AOL and EMI are no different than the deals that are made gen-
erally for MusicNet.

Then, finally, I think it is really important that we allow people
other than the major labels to participate in these industry-wide
structures.

Chairman HATCH. Thank you.

Do you care to comment, Mr. Kearby?

Mr. KEARBY. Yes, sir. I think we are encouraged by the an-
nouncement of MusicNet. We are concerned that unless all of the
content is available from all of the record labels, we won’t have a
wide enough audience for this, and people will be stuck in a Beta
and VHS land where one technology supports one set of record la-
bels and another technology supports another.

I can and should state that we are dismayed, really, to consider
that the record labels would go and directly discuss with Napster
licensing. We think that rewards years of illegal behavior, and we
think that companies like Liquid Audio and many of our competi-
tors who have lived by the rules for the last 5 years shouldn’t be
disadvantaged by a company that aggregated so many millions of
consumers by providing intellectual property for free.

Chairman HATCH. Thank you.

Mr. Valenti, I am going to come back to you. I just have to ask
this question. You know, I can see the many conflicts and problems
here. There is no question about it. Without the artists, without the
writers, you wouldn’t have the product. Without the consumers,
you wouldn’t have any buying of it. Without AOL, EMI, et cetera,
et cetera, you wouldn’t be able to—artists wouldn’t have a chance
to get their stuff out there and have the funding to make things
work.
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Mr. Valenti, I can’t tell you how much your remarks impressed
me here today because of what the totality of the entertainment in-
dustry means to our balance of trade and the enjoyment that peo-
ple have all over the world and how America is the No. 1 leader
throughout the world. You make that case very well.

But I have been sitting here thinking that maybe there are some
other solutions as well. If you go to compulsory licensing, you are
talking about violations of the GATT Treaty. So it is not a simple
thing to do. It is a very complex thing to do, and it is the last thing
anybody really should want to do, in my opinion, unless, like Mr.
Henley says, it is the last resort to resolve this.

But I remember a number of years ago I came up with the idea
to do an orphan drug bill. Now, you might think, what has that got
to do with music, movies, entertainment, et cetera? But at the time
they were developing three or four orphan drugs a year in the
pharmaceutical industry. But we put a very small incentive, a tax
incentive, into orphan drugs, and today there are well over 200 or-
phan drugs. And these are orphan drugs to help populations of
200,000 or less.

I am wondering if there isn’t some way that we could maybe
even put some incentive into this system so that you don’t have
some of these conflicts, so that there may be a way of resolving all
of these problems. I can see Mr. Hank Barry’s position that if you
are going to do a deal with RealNetworks and it is non-exclusive,
why can’t you do the same deal with him or with Mr. Gottlieb or
anybody else, for that matter? If you do that deal, why can’t the
artists and the writers be paid, and why can’t their royalties be se-
cure? Why is there this conflict and this feeling?

I think RIAA is very, very important in this whole thing. No
question about it. You do a great service. Without you the industry
wouldn’t be as solvent or as strong as it is. So every one of you
plays a very important role.

I would like you all to think about this. Maybe something like
the orphan drug incentives that created a mass of orphan drugs
that have benefited people who would never have had those phar-
maceuticals had it not been for us having some minor, but yet im-
portant, incentive.

Now, think about it, because that may be an answer that might
help all of you. It may be just another lame-brain Hatch idea. You
never know. But I will do my best to try and help the industry.

I don’t have any axe to grind here. I want to see it work. I want
to see it really—Senator Leahy particularly liked the “lame-brain
Hatch idea” phrase.

Senator LEAHY. When did this ever happen?

[Laughter.]

Chairman HATCH. But just think about it, would you? Then help
this Committee, because we don’t know what to do. We know we
are going into a new age. We know that music is going to be dis-
seminated in far different manners than it has ever been dissemi-
nated before. We know that the idea of gold records and platinum
records is going to be a thing of the past. We know that online is
where people are going to get most of their music. We know that
the whole business plan or various business plans have got to be
revised and revamped. We know that artists are very upset and
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concerned. We know that writers are very upset and concerned. We
have seen a lot of writers who have discontinued their contracts be-
cause the industry is concerned. There are a lot of really talented
people who have no chance whatsoever, because we can’t come up
with the solutions to these problems and provide the incentives to
really help far more people, not just artists and writers and con-
sumers but the businesses themselves.

This is an area that I really love to consider, an area I really love
to work on. I would really love to help all of you. You can see the
conflicts and the disparities. Your comments on that, and then I
will quit.

Mr. PARSONS. May I, Mr. Chairman?

Chairman HATCH. Yes.

Mr. PARSONS. It does seem to me you have pointed out the tip
of the iceberg of complexity around these issues. They are enor-
mously complex.

Chairman HATCH. They really are.

Mr. PARSONS. And the interests are competing at various levels.
But I do think, back to what I was saying in my comments, you
know, you have to have some faith in the marketplace in terms of
working through these issues. And if your Committee fails to see
progress, it seems to me that is when the yellow flags go up.

But I submit to you that progress is being made. Progress is
being made because—

Chairman HATCH. It seems to be, but it also seems to be very
slow in the making. And, you know, one of the things that bothers
me is that music can be on the radio and royalties are paid and
people are taken care of. It is kind of just accepted. Why is that
not possible on the Internet?

Mr. PARSONS. I think—

Chairman HATCH. I understand every company wants to have its
own Web page, its own distribution system, its own right to control
some product. But, still, it’s not that way on radio.

Mr. PARSONS. I just think it takes time for those conflicting and
competing and complex interests to work their way out. But the
great incentive here is—frankly, we are all in business to make
money now, I grant you. The artists are in business, as Don Henley
and Alanis say—

Chairman HATCH. And you are all critical to—

Mr. PARSONS.—first and foremost to create, you know, an artistic
vision or expression. But there is a little bit of money underlying
that as well. And we will figure it out, and I think we are figuring
it out. And I think the MusicNet transaction is—

Chairman HATCH. But do I have to hold a hearing every week
to get this figured out?

Senator LEAHY. Well, it actually worked. You got AOL Time
Warner and EMI to announce the Bertelsmann RealNetworks, the
MusicNet Sounds. I mean, Lord knows what we get next week.

Mr. PARSONS. I assure you, we didn’t just go to work on that last
week.

[Laughter.]

Senator LEAHY. I understand that the timing is great. I am going
to have a question on—
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Chairman HATCH. Senator Leahy, I have taken way too much
time. I apologize. But I have to say that this Committee is very
concerned about all these issues. I don’t want any of you to feel like
this Committee is not considering your thoughts. But as you can
see, there are a lot of different ideas here, a lot of different con-
flicts, a lot of different problems. There is no simple way of solving
it. But I have thrown out this idea of perhaps some sort of an in-
centive that might bring you all together. I don’t know. But I know
we couldn’t do anything in orphan drugs until we wrote this simple
bill, and today there are millions of people being helped, small
groups of people who never would have been helped before, and
from those orphan drugs we have had major blockbuster drugs de-
veloped as extensions of them.

So there may be some way we could do this. I hope you will help
us.

Mr. Barry, you look like you want to comment on this.

Mr. BARRY. Senator, I would just echo your comments. I think
that we have a marketplace here that is extraordinarily slow to
mature, and we have seen in the past with respect to the Satellite
Home Viewer Act, the Digital Performance Rights Sound Recording
Act, the Copyright Act modifications with respect to cable television
that every once in a while Congress has to step in and enable these
new marketplaces.

I will just give you a quote from September 1997: “The Internet
presents the recording industry with tremendous opportunities,
and already some companies are experimenting with the online de-
livery of music directly to consumers on demand.” I mean, this has
been—this is Carrie Sherman from the RIAA.

This is a long-standing issue, and I really believe—I think that
there is good faith on both sides here—in fact, on all sides. And
there are many sides. But I think that this question of all these
varying rights, the complexity of the rights situation is really the
issue. And I know the music publishers are here today. I think that
they are absolutely key to this discussion as well.

Chairman HATCH. Mr. Henley, you have indicated you wanted to
say something.

Mr. HENLEY. Yes. Thank you, sir.

Most of this discussion here today has been about distribution of
music on the Internet and the digital revolution. I would just like
to point out—and I know we don’t have time to go into it here
today, but perhaps we could come back another time and discuss
some of these other issues. There are historic issues concerning
problems between the artists and the recording industry, including
copyright ownership, as manifested in the work-for-hire issue that
has still not been worked out, despite a directive from the Congres-
sional Committee where we had the hearing last May. So there are
still serious issues regarding work for hire that need to be ad-
dressed. There are issues regarding the nature of the standard re-
cording contract. There are issues such as the 7-year statute in
California, which is the crux of the Courtney Love lawsuit.

All these issues need to be scrutinized by Congress so that the
playing field can be leveled. It will be nice to work out the digital
revolution, but we have some things going back 50 years that we
would like to come and talk about at some point.
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Chairman HaTcH. We would be glad to listen.

Senator Leahy, sorry.

Senator LEAHY. Thank you. No, I find it interesting because you
speak of the orphan drugs and the others, but there are also some
in the Senate—and the House, for that matter—who feel that we
don’t want to build the technology, nor could we, or the business
model, nor could we, that we may jump-start everything through
compulsory licensing. I am not suggesting that is what this Com-
mittee would do by any means, but I would not want anybody to
leave not realizing that there are some in the House and Senate
who feel that way. Probably one of the important things about hav-
ing a hearing like this is to get all sides heard.

Mr. Parsons, you mentioned earlier and were making the com-
ment that, of course, MusicNet did not get put together overnight
in time for this hearing, and as one of the witnesses said, “Isn’t it
ironic?” the announcement was made just before the hearing.

My question is: When will this become real? I realize we had the
announcement before the hearing, but when will we actually have
MusicNet?

Mr. PARSONS. Well, good question, Senator. I think that, just to
take a step back for a moment, these companies have been working
toward this objective for quite some time. If there was a seminal
event or catalytic event, I will call it, I would refer more to the de-
cision of the Ninth Circuit in the Napster case that sort of said,
look, these are the rules of the road going forward, now stop living
in a dreamland of hope that somehow you can avoid the copyright
laws and their application to the online world, and get about the
business of creating legal models. And that is what I think put a
little bit more fire on the efforts, because I would remind the Sen-
ator that we at Warner Music Group have been associated with
RealNetworks on MusicNet for over a year, we brought the other
guys in.

But when will it be real? It is real now. The licenses that were
granted to MusicNet as a result of this agreement exist. The terms
exist. The licenses for distribution between MusicNet and AOL and
Real exist and were signed. What still is in beta testing is the ac-
tual technology, the digital rights management technology that is
going to make all of this work. Real and MusicNet are in their beta
testing. I think they will actually be out in the market probably the
middle of this month with that test, and we at AOL are looking to
be marketing the service late summer, early fall.

Senator LEAHY. The reason I ask, somebody mentioned the 1996
Communications Act. I remember us being told just go ahead and
leave us as much flexibility as possible, cable rates, for example,
will come down. They didn’t. They went up. We will offer a lot more
services. Service didn’t get a heck of a lot better in most of the
cable systems, certainly not Fairfax County where it is somewhere
in the 50’s or 60’s in its quality and ability. I only mention that
because I am familiar with that one as a user. I can usually get
a better picture off my rabbit ears. But that is for some of us older
people who remember that expression. Younger folks here won’t.
But I also think of the optimism we had about the satellite home
viewer Act, but we are still waiting for many of the access in some
of the rural areas, and I worry about this.
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But let me ask both you and Mr. Ken Berry, I understand you
are going to license your music to MusicNet on a non-exclusive
basis. Am I correct in that?

Mr. BERRY. That is correct.

Senator LEAHY. I think that is going to be good news to the
music retailers. They have sold your music for years in brick-and-
mortar shops as well as online. They obviously don’t want to be
cutoff from your music catalogue.

How do you respond to Mr. Farrace’s concern that you may use
your power to “steal our customers” and “all retailers just want a
level playing field and let them decide how to market and sell
music”?

Mr. BERRY. Well, EMI Music’s policy has been for many years to
try and make our music ubiquitous. We would like the consumer
to encounter our music in as many environments as we can pos-
sibly get it to. We don’t assume that the consumer will come to us.
We need to go and find them.

To that end, we have worked closely with a lot of retailers, and
we were amongst the first to do it, to build relationships so that
if we were in the world of digital downloads, for example, we did
it through retail sites.

Now, clearly, new media does bring for the first time the ability
for record companies to deal directly with individual consumers,
but my expectation is that there will be many services offering
music to the consumer, and we will need to service a number of dif-
ferent intermediaries between us and that consumer, some of
which may indeed be retail organizations.

Senator LEAHY. Let me follow a little bit up on that. Ms. Rosen
has testified that the RIAA member companies have licensed doz-
ens of Web sites—we saw some here earlier—to provide music for
downloads and for streaming, in addition, I think, to hundreds of
statutory licenses for Web-casting. And I think that is a great step
forward. I have said for some time that litigation against unli-
censed sites is only a partial answer. You can’t just say, well, we
are going to close down sites and not provide legitimate alter-
natives to obtain digital music. People want to be able to obtain
digital music, the beauty of having every copy exactly the same and
exactly the same quality.

Liquid Audio and Tower have licenses to deliver some music on-
line. But Mr. Kearby from Liquid Audio and Mr. Farrace from
Tower have expressed concern that the music most people want is
not available through legitimate sites. Mr. Farrace says only a
small percentage of the millions of songs available in CD are au-
thorized for digital sale. And right now actually Napster may have
the biggest offering, which I suspect is one of the explanations of
its popularity.

Mr. Hank Barry said, “To this date, no service has been able to
provide a comprehensive offering of music on the Internet that is
licensed by the major recording and publishing companies.”

So, Mr. Parsons and Mr. Ken Berry and Ms. Rosen, why isn’t
there something like the equivalent, the digital equivalent of Tower
Records up and running, first off? And—well, let’s take that first
off.
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Ms. ROSEN. Senator Leahy, I think it is important to sort of put
this issue in perspective about the nature of the offerings and the
timetables under which they have occurred.

At the outset, the expectation was that people wanted a singles-
driven online business, because that is what they couldn’t get cur-
rently from albums. So everybody wanted to be able to buy singles.
Gerry Kearby invented a great system—he has some competitors in
this system—to sort of sell downloaded singles. All of the record
companies provided those downloadable songs, some through aggre-
gated partners and also through individual sites.

What happened then was that Napster created a scenario where
it was essentially everything you wanted all at once, in essence,
kind of an “all you can eat” approach. The consumer liked that
idea, you know, as other people today have said. They liked the
idea of being able to think up any song, going up to Napster, and
pulling it down. So the business model thinking has completely
evolved since that time.

But Napster a year ago said that they wanted a legitimate serv-
ice. They still haven’t been able to build one. They have $50 million
from one of my companies. They still haven’t been able to build a
legitimate legal service. This is not easy to do.

What the record companies did when the Napster phenomenon
came on was said: This is an interesting thing and we are going
to learn from this, because we understand how our consumers have
started to think and started to consume music. So we have got to
prepare our back rooms, our technology service providers, we have
got to find legitimate partners in the space to help us build sub-
scription-based services, the so-called “all you can eat” services.

That essentially started last year. That takes a lot of time. Hank
Barry hasn’t been able to get it done either. So the only reason he
has got all the music is because he doesn’t license any of it.

So it has got to be very clear to this Committee and to the public
that the evolution of the music offerings on the Internet have been
quite thoughtful, quite deliberate, and really have changed with
the consumer mind-set.

The other thing that I think is worth pointing out is that there
is not a single industry making any money on the Internet, except
the sex business. You know, they are the only ones who have fig-
ured out how to actually sell products through the Internet. And
so the fact—

Senator LEAHY. Are they on the Internet?

Ms. RosEN. I have heard. I have heard.

[Laughter.]

Ms. ROSEN. Although I am sure no one around here would actu-
ally have been a customer.

The fact is that there is a lot of legitimate companies like Mr.
Kearby’s, like all of those ones I have showed, that are actually try-
ing to compete in the marketplace, attract more investment capital,
get more funding, and get more attention to their sites. It is very
hard to do that in an environment where Napster continues to op-
erate, No. 1. And, No. 2, as you are following the consumers’ wants
and needs, the technology and the assets required to back that up
are enormous. I think you have heard these companies are commit-
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ted to providing that, but this has not been sort of a slow process.
This has been an evolution of consumer demand.

Senator LEAHY. You don’t have any question that you envision a
future where there will be a profitable sale or can be a profitable—

Ms. RoSEN. I don’t have any question about it.

Senator LEAHY.—sale of music on the Internet.

Ms. ROSEN. And, to be honest, I resent Mr. Barry’s suggesting
that it is too slow when he himself hasn’t been able to do it legiti-
mately.

Mr. PARSONS. Before we—

Senator LEAHY. Let me get Mr. Parsons and Mr. Ken Berry, and
thenhI have a question for Mr. Hank Barry who might follow up
on this.

Mr. PARSONS. Let me just say the vision you just outlined is ex-
actly what the MusicNet model is all about. Essentially, we, EMI,
BMG—and I would point out that EMI and Warner Music Group
are the largest publishing entities; we own the greatest number of
copyrights out here in terms of a deep catalogue—have essentially
licensed that catalogue so that for the first time you now have com-
panies with deep, rich catalogues, licensed catalogues, to the
MusicNet service to be made available.

Now, one of the reasons I said we are going to actually not be
in the marketplace with the product is not just technology, but we
have to clear the rights. I mean, we have gone through a sample,
I think, of about 70,000 songs that we would put on day one to see
with respect to that sampling—and as I have said, we have got
over a million copyrights. So we took a sample of 70,000. We went
through to see where we have the full complement of rights, not
just from the music companies but from the artists, from the writ-
ers, from all of those constituencies Senator Hatch mentioned a
moment ago.

We have got to clear those rights and make sure that whatever
we turn over to be available for downloading we have got the rights
to do that, and then the money will follow back to the rights own-
ers.

It is a much simpler task if you basically disregard or ignore
everybody’s rights. But I wanted to leave this on a hopeful note.
The MusicNet service that we announced is exactly what the Sen-
ator has in mind in terms of a place you can go and get everything.

Senator LEAHY. Well, and keep in mind what I have said prob-
ably a dozen times in hearings like this and a hundred times else-
where, I want the artists, the performers, those who have invested
in them, to get a return on their investment. I don’t want Mr. Hen-
ley or Ms. Morissette to go out and see their songs that they have
worked hard on, that are popular because of their unique contribu-
tion to it, to be available free—

Mr. PARSONS. That is what takes some of the time.

Senator LEAHY. Mr. Ken Berry, you wanted to say something, did
you, before I go to Mr. Hank Barry?

Mr. BERRY. Just to repeat a little bit what Dick Parsons said a
moment ago, we have had to build systems in our respective music
companies that can, first of all, digitize the content wherein so it
can be manipulated and, furthermore, build systems that will track
the revenue bank so the artists actually do get paid, which are not
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issues with these free services where our content is being given
away. It is a very significant investment, and it clearly has taken
some time.

Of course, we do invest an awful lot in our artists’ careers. It is
not just a question of signing them. We are making big invest-
ments all the time, particularly in this new digital era, to make
sure that we are set up to actually provide the full service through
to the consumer. And clearing rights, as has been mentioned before
by people here, is complicated, but we are in the process of doing
it and we are getting the answers to this particular obstacle right
now.

Senator LEAHY. Mr. Hank Barry, I believe you want to run a le-
gitimate business. I don’t mean that in a condescending way at all.
I mean it very sincerely, and I have talked to you before. You have
a brand name that can be very valuable, something as well-known
as Coca-Cola, at least among those who are going to be using it,
or we think of brands like Ben and Jerry’s, coming from Vermont.

But I also believe the record companies want to share the bene-
fits of the marketplace that you happen to build, which is a tre-
mendous one, provided you make your system secure, No. 1, and,
second, compensate the artists and the copyright owners. I am not
going into the court cases. Those are pretty clear.

But I went back this weekend, and I went on your Web site, and
I just wanted to check some of the things that are available. You
can find the Lenny Kravitz song “Again” by typing Lenny Kravitz
in the artist line and “Again” in the title line. You are not using
any misspelled words or anything else. And there is a song that I
believe is on Billboard’s Top 10 right now. You can find a song I
like, “Hotel California” by the Eagles. You simply type these words
in the appropriate lines. Marvin Gaye’s song “I Heard It Through
the Grapevine” is there. Now, that is a song that has been licensed
for various commercial uses as well.

Now, all those songs are copyrighted. I suspect there is not per-
mission to have them there. What do you say about this? I mean,
what do you do? Because, on the one hand, I see what you are try-
ing to do. You are trying to put together an easily downloadable
business. You agree, as I understand, with me that artists should
be compensated. But what do we do in a situation like this?

Mr. BARRY. I appreciate the chance to respond to that because
it is something that people have made a lot of contentions about.

This is the matter that is before the district court right now. As
you know, the Ninth Circuit entered an order and the district court
fashioned an injunction to implement that order. We are complying
with that district court order, I think in an objectively measurable
way. We have detailed the actions that we have taken in three sep-
arate compliance reports to the district court, one of which we are
submitting today.

Since March the 5th, the total number of files available through
the service—remember, it goes from the hard drive of one user to
the hard drive of another—has dropped from 375 million to under
100 million. We have blocked over 300,000 separate songs with 1.6
million individual file names. We have pulled together 100,000 ad-
ditional title variants, and we have licensed Grace Notes data base.
We have also changed Napster’s terms of use so that we are going
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to bar participation of people who attempt to bypass this filtering
system.

Now, is that enough? No. As we have seen, some songs get
through. Is it harder to find a song? Yes. The Ninth Circuit said—
and I think it is true—this is not an exact science, and we are
working to make it better.

Those are the facts. But we are not asking this Committee and
we are not asking the court of the plaintiffs to take our word for
it. We asked the judge to appoint an independent technical evalua-
tor—and she did so last Friday—to make sure that we are doing
everything that is possible to comply with the injunction. She has
appointed that independent technical advisor, and that person is
going to help to find whether we are acting correctly and whether
the plaintiffs are acting correctly under the injunction. So we look
forward to working with that independent advisor and working
harder to address the issues that you raised.

Senator LEAHY. I have other questions for the record, but one
last question for Mr. Valenti, because every time I mention compul-
sory licenses, I see Mr. Valenti’s hair stand up on end, and I can’t
do that anymore. Because some have called upon Congress to step
in to control the licensing for music and other forms of entertain-
ment in the online space, which in the digital world involves your
industry, Mr. Valenti, how do you feel about that?

Mr. VALENTI. How do I feel about—

Senator LEAHY. Compulsory licensing.

Mr. VALENTI. Well, I think we have to understand, I am not talk-
ing about music now because that is—

Senator LEAHY. No, I am talking about for the movies.

Mr. VALENTI. Movies alone. I think we have to understand that
the difference between the analog world, in which we mostly exist
today, and the binary number world, the digital world, in which we
will exist tomorrow, is the difference between lightning and the
lightning bug. Totally different. And the reason why a compulsory
license won’t work, will be totally unworkable with movies, four
quick points:

One, a compulsory license today for cable and satellite is defined
by limited viewing areas. The cable system in Washington, D.C.,
doesn’t go to Philadelphia. And if you have a satellite, it has to be
within the footprint of the satellite. On the other hand, the Inter-
net is global. It is instant at 186,000 miles per second and it is
global. And I know there is supposed to be technology out there to
contain it, but guess what? It doesn’t work and it is mainly, I
think, what I call the dot-com hype.

Second, I think that the independent producer would be dev-
astated. When the independents go out to make a movie, they have
to finance it themselves. They go outside the studio system. And
they pre-sell their movie to various territories, to France, to Ger-
many, to Japan, to Argentina. And if you had a compulsory license,
they would be out of business. They couldn’t pre-sell because there
is no limitation on that reach.

Third, government price-fixing never works. I was present in the
1976 Copyright Act, and I personally negotiated with your prede-
cessor, Mr. Chairman, John McClellan. And in those days, I don’t
know how it works today, but he didn’t fool around with Sub-
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committees and Committee members. He had all the power and, by
jingo, he used it. I am sure that is the same way—

Senator LEAHY. Orrin does it exactly the same way.

[Laughter.]

Senator LEAHY. Never mind, you know, being bipartisan and ev-
erything. He still does it the same way. I come in and I have to
go to his office and schmooze each morning.

[Laughter.]

Chairman HATCH. I wish. I just wish.

Mr. VALENTI. And as a result, we started out with about 7 per-
cent of a cable system’s revenues, and then it got down to 6 and
then 5 and 4. And every morning when you got to John McClellan’s
office, he had a new lower rate. And, finally, when it got to about
1 percent, I ran up the white flag because I thought that the Sen-
ator was going to go down to zero before we were done.

As a result, today a cable system with $9 to $10 million in reve-
nues pays 1.89 percent of its revenues for its compulsory license.
On a satellite, a satellite pays 19 cents per subscriber for all the
programming of a single broadcasting station for 1 month. Now, if
ever I saw a thing that was totally out of balance, that is it.

And the fourth thing is I think that—keep in mind that if you
set a rate on a compulsory license for movies, you would have to
set that rate as the potential to cover the entire world because that
is what the Internet does, which means that American consumers
would be subsidizing the viewing of European and Latin American
and Asian citizens. They would be paying the rate so that some-
body else abroad could get it free. It just won’t work and doesn’t
need to work, because the movie industry around the world has
been operating for about 70 years, 80 years, back to 1913 when
“The Squaw Man” came out, and it works in a negotiated basis
around the world.

I might add, finally, that if you look at a cable system today, the
marketplace works. For example, MTV—

Senator LEAHY. Be careful on that. They are monopolies, they
give lousy service, and they don’t—but go ahead.

[Laughter.]

Mr. VALENTI. I must say—

Senator LEAHY. You pay to have at least 20 preachers wearing
bad hairpieces who sit on there and tell you if you will send money
just to their company, you have salvation.

Ms. ROSEN. You are going to get letters, Senator Leahy.

Mr. VALENTI. Senator, I have learned one thing in my long and
some would say checkered career. I never debate with a Senator.

Senator LEAHY. Of course you do, but that is OK.

Mr. VALENTI. Having said that—

[Laughter.]

Chairman HATcH. What do you mean?

Mr. VALENTI. Shall we move along? All of the programs, mostly
on cable, like HBO, Showtime, USA, Lifetime, Discovery, TNT
Movie Classics, these are all negotiated in the marketplace. There
is no compulsory license there. All negotiated. So I can’t speak
about music or anything else, but in the movie business, the idea
of a compulsory license is an idea whose time has not and should
not come.
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Senator LEAHY. Thank you.

Chairman HATCH. Thank you.

Senator Feinstein?

Ms. ROSEN. Senator Leahy, could I just add one thing on that
with respect to music?

Senator LEAHY. Yes.

Ms. ROSEN. Sorry. A quick question. Everything that Jack said
about the Internet being global and once it is licensed applies for
music as well. But people should remember that there has actually
never been a compulsory license that goes to the core distribution
right. Any compulsory licenses that have ever been considered have
always been in very limited areas of public performance, which for
most—for copyrighted works are secondary or tertiary markets.
When you talk about the compulsory license in this instance or the
one that Mr. Barry or some others have suggested, you are talking
about the core distribution right of a reproduction, and that would
be a disaster.

Senator LEAHY. Thank you.

Chairman HATCH. We are going to keep the record open for ques-
tions by members of the Committee through Friday. But we are
running out of time.

Senator Feinstein?

Senator FEINSTEIN. Well, thanks very much, Mr. Chairman.

I think Mr. Valenti’s opening remarks really in a sense were a
tribute to copyright and intellectual property laws, which have
really allowed this industry, all of it—its many complex parts—to
grovlvdand prosper and really in a sense to become the envy of the
world.

For my State, California, Napster was in my backyard—well, I
guess San Mateo County—the movie industry is premier, and much
of the foundation of intellectual property industries emerge in Cali-
fornia. So obviously their protection is very important to me.

It is also important that consumers are able to utilize new tech-
nology and do it in a way that protects these copyright laws.

Now, since our last hearing, Mr. Barry, you went through a court
case. The world is different today than it was at our last hearing.
And I want to ask this question: I think you still do advocate for
compulsory licenses. Is that correct?

Mr. BARRY. I think that whenever there is a feeling in the mar-
ketplace—and that is my contention, that there is a feeling in the
marketplace here—then Congress has to look at it. And that is one
of the options, I believe, yes.

Senator FEINSTEIN. Well, have you formulated a pricing struc-
ture that would adequately compensate artists, record labels, et
cetera?

Mr. BARRY. What we are trying to do here today, Senator, is
identify through all the varying views that are here on the panel
and some that are in the room but not here on the panel, such as
the publishers—

Senator FEINSTEIN. Could you move your mike closer?

Mr. BARRY. Oh, sorry.

Senator FEINSTEIN. I want to hear the fine points.

Mr. BARRY. What we are trying to do here, Senator—and obvi-
ously we are at the very early stages of trying to figure out wheth-
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er this marketplace is working—is to define some of the rights that
are involved when one goes to have a full catalogue of music avail-
able.

I will give you an example. MP3.com, which is also a company
that is located in California, in San Diego, has paid over $160 mil-
lion in settlement fees with respect to sound recordings with the
major labels, and yet the service associated with that is not avail-
able now. And that is because they don’t have publishing rights.
They don’t have publishing rights to the catalogue that is associ-
ated with the sound recordings.

And I think that if I had to name one place where there is really
an issue in the marketplace, it is with respect to this complexity
of licensing. I asked earlier—and I don’t believe I have had an an-
swer yet—whether music publishing rights are included within the
rights that MusicNet is going to provide. And I would suggest to
you, Senator, that getting a license from MusicNet without publish-
ing rights is not going to enable anyone to actually have the kind
of service that we are all saying the consumer should have. And
so Mr. Parsons might have an answer to that right now.

Senator FEINSTEIN. Mr. Parsons, do you want to respond to that?

Mr. PARSONS. Well, yes. As I indicated earlier, on the MusicNet,
the full complement of rights to enable the streaming or
downloading of our catalogues—EMI’s, Warner Music, BMG’s—is
included in the license that we gave to MusicNet. But, Senator, I
just think—you know, my colleague M